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PKEFACE. 



It was my intention, on first taking this work in hand, to 
prepare a third edition of my little book on "The Policy of 
Marine Insurance ; " but, on proceeding to carry that intention 
into effect, I found that the plan upon which I had previously 
proceeded would not admit of the enlarged and more systematic 
treatment of the subject which it was my desire to adopt 
I was, therefore, led to abandon my original intention and 
commence anew, under a more comprehensive plan and a fresh 
title. At the same time, so far as regards the interpretation of 
the express terms of the contract, I have thought it advisable to 
adhere to the lines laid down in the previous work, no better 
plan having suggested itself than to take, as the basis for 
explanation, the common form of Lloyd's policy, supplemented 
by the additional clauses in general use. In fact, the employ- 
ment of that method will constitute the distinctive feature of 
this Volume, as compared with other treatises upon the subject, 
among which the gi*eat work of Arnould (edited by Maclachlan) 
justly stands pre-eminent as a commentary in general upon 
the law of marine insurance. 

My aim in the following pages will be to explain the contract 
of marine insurance, with especial reference to the mode in 
which effect is given to its provisions in the making of in- 
surances and the adjustment of losses. In pursuance of this 
object, it will be necessary to give an outline of the law of 
general average, as well as to state and explain the law of 
marine insurance. I cannot attempt, within the compass of 
one volume of moderate dimensions, to enter upon a detailed 
exposition of those extensive branches of our mercantile juris- 
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prudence; but I shall endeavour to draw therefrom the 
materials necessary to furnish the mercantile reader with a 
guide to the right understanding of that department of the 
subject to which attention is directed. 

In entering upon the consideration of the contract of marine 
insurance, it is impossible to avoid giving a passing glance at 
several movements in progress at the present time which have 
an important bearing upon the relations between the assured 
and the underwriter ; and, to those outlying matters of inte- 
rest, some further observations of a prefatory nat.ure may at 
this stage be appropriately given. Before proceeding to touch 
upon those topics, T must, however, express my indebtedness to 
several friends in London and Liverpool who have kindly 
furnished me with information relative to the routine of 
business which has been of much service in the preparation of 
this work. 

At the outset of an inquiry into the meaning of the terms of 
the contract of marine insurance, an impediment arises in 
respect of the diversity which occurs in the phraseology of the 
instrument by means of which insurance is effected. That im- 
pediment, though serious, is not so insuperable as may at first 
sight appear. It is true that, almost without exception, every 
Marine Insurance Company issues its own form of policy ; but, 
it is rare to meet with any such policy which is not in sub- 
stantial agreement with the common form of Lloyd's policy. 
Irrespective of any special clauses inserted in them, policies are 
considered to afford the same measure of protection, whether 
effected with companies or private underwriters. The policies 
issued by Mutual Insurance Associations, being framed upon a 
different principle, exhibit greater variation, though all con- 
tracts of marine insurance have of necessity manj features in 
common. With respect to the additional clauses which are 
used to supplement the ordinary form of policy, greater diversity 
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has been manifested ; but some approach to uniformity in this 
respect has recently been made by an agreement on the part of 
the principal underwriting associations of the United Kingdom 
to use a series of clauses in a definite form, adopted by a repre- 
sentative meeting of underwriters held at Lloyd's, particulars 
of which will be found in Appendix III. Other clauses which 
were recommended, but not adopted, on the same occasion, 
have not met with the same general acceptance. 

Another subject which is closely related to the contract of 
marine insurance is the fresh legislation which was recently 
proposed for the purpose of amending the law. Before taking 
a brief survey of these proposals, I would point out that the 
system of the law of marine insurance has been formed at 
different times and'by different persons, for the most part out 
of the maxims, customs, and observances which had become 
current among mercantile men before the contract came within 
the cognizance of the Couits. It was inevitable that a system 
constituted in this desultory way should be deficient in the 
symmetry which it might have been expected to possess, if it 
had been formed, like the Insurance Codes of some foreign 
countries, as a complete body of law. Accordingly, the law of 
marine insurance, in growing up as a branch of the Common 
Law, has acquired some of the irregularities of structure natural 
to that mode of formation. Steps have from time to time been 
taken by the Legislature to correct these anomalies and regu- 
late the business of marine insurance, in so far as the unwritten 
law failed to provide a sufficient rule. The development of the 
system of marine insurance has, however, been modified only to 
a slight extent by legislation. 

The latest effort in this direction was made by means of the 
Merchant Shipping Bill of 1884, which was submitted to 
Parliament at the instance of the Board of Trade with the 
object of promoting the security of life and property at sea. 
In furtherance of that object, a scheme for the revision of the 
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law of marine insurance was introduced into the Bill, the 
leading principles of which were stated to be : First, " to 
prevent a person by means of the contract of insurance obtain- 
ing in any case more than an indemnity for any loss he may 
actually suflFer by the loss of or damage to the thing insured ; " 
and, secondly, "to prevent a shipowner recovering anything 
under a marine insurance if his ship is unseaworthy at starting, 
or if the loss is due to unseaworthiness that might have been 
prevented." It was further stated in the preamble, that it was 
not the intention of the promoters of the measure to prevent a 
shipowner or any other person embarking in a marine adventure 
from insuring everything that he might expose to risk, to such 
an extent that, in case of loss, he might be placed in the same 
condition as if the adventure had been successfully carried out. 

Had the Bill been drafted so as to give effect to these prin- 
ciples, no reasonable objection could have been made to its 
general scope and intention, excepting that there was a seeming 
omission to provide for the insurance of liabilities, such as those 
resulting from collision, which could not be said to arise from 
" the loss of or damage to the thing insured." When, however, 
its provisions were made public, it appeared that the measure 
was drawn so as not only to prohibit over-insurance, but also to 
prevent the obtaining of an indemnity by means of insurance. 
In several other important particulars it was evident that the 
clauses of the Bill were not so drafted as to give effect to the 
principles set forth in the preamble. It was also generally 
objected to the Bill that the regulations for the prevention of 
over-insurance were of too harassing and restrictive a character, 
and that the measure, had it become law, would have partially 
deprived the shipping interest of the benefits derivable from 
legitimate insurance. For these reasons, the proposals en- 
countered the most strenuous opposition on the pai-t of ship- 
owners, underwriters, and, indeed, of all sections of the 
mercantile community. After the introduction of the Bill, 
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conferences were held between its promoters and the repre- 
sentatives of the principal shipowners' and underwriters' associa- 
tions, when extensive alterations were conceded ; but the project, 
in the form in which it was introduced, had aroused so much 
hostility, that all eflforts to eflFect a compromise proved abortive 
and the Bill was eventually withdrawn. A Royal Commission 
was subsequently appointed to inquire into the loss of life at 
sea and other subjects with which it had been proposed to deal 
by means of the abandoned measure. 

Such is a brief history of the Merchant Shipping Bill of 1884, 
the moral of which would appear to be that no satisfactory 
amendment of the law of marine insurance is to be effected by 
legislation of an extreme type, having for its principal aim, not 
the perfecting of the system directly concerned, but the attain- 
ment of some ulterior object. 

At the same time, it is generally allowed that there are 
defects in the present system which stand in need of rectifica- 
tion ; for, although in theory, marine insurance is a contract of 
indemnity, in practice it is something diflFerent. The shipowner, 
who is fully insured by open policies on ship and freight to the 
extent which the law allows, recovers, in the event of total loss, 
as will be hereinafter shewn (see Ch. IV., sect. 4), an aggregate 
amount considerably in excess of an indemnity ; and the over- 
insurance thus sanctioned may be practised to a greater extent 
by means of valued policies. On the other hand, the owner of 
cargo who eflFects insurance under an open policy, is not fully com- 
pensated upon the broader principle of indemnity in case of loss. 
It should not be impossible, though it might be difficult, to for- 
mulate, with respect to open policies, a scheme for the valuation 
of the several subjects of insurance which would satisfy every 
legitimate requirement for the protection of trade without 
entailing an over-insurance. 

In like manner, with respect to valued policies, there should 
be no insuperable difficulty in devising a plan which would 
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obviate the abuses to which such contracts are liable, without 
involving the practical abolition of the binding effect of a 
valuation, as was originally proposed by the last Merchant 
Shipping Bill. The practice of inserting in policies, by mutual 
agreement, the value to be placed upon the interest insured, 
is one of long standing and great practical convenience. The 
amount of the valuation affects, not only the sum which the 
underwriter is liable to pay in case of loss, but also the sum 
which he is entitled to receive for premium ; so that, if the 
valuation were to be no longer deemed conclusive, either the 
insurance could not be effected until the actual value of the 
interest had been ascertained, or else, in the generality of cases, 
the amount insured would be subject to alteration after the 
execution of the policy, or even after the determination of the 
risk, which would be a fruitful ground of dispute. The dis- 
advantage attaching to such a course would be so great, that it 
may safely be asserted that neither assurers nor assured would 
submit to it, and that any endeavour to abolish valued policies 
by legislation would result in a tacit agreement between all 
parties concerned that the amount of the policy should not be 
objected to, except in case of fraud or grossly excessive over- 
valuation. But, although any violent change in the law is to 
be deprecated, there appears no reason why some additional 
restraint should not be placed upon over-valuation. The clauses 
of the Merchant Shipping Bill, as amended, contained some 
valuable suggestions as to the mode in which such safeguards 
might be obtained. It would be a considerable and possibly a 
sufficient remedy for the abuse of the principle of valuation, if 
powers were given to the Court before which any action upon a 
valued policy was tried, upon proof that the valuation was in 
excess of a reasonable estimate of the actual value of the 
interest insured, to reduce such valuation to the sum which 
would have been declared it the policy had been an open one. 
At the same time, it is obvious that no rule for the prevention 



PREFACE. XI 

of over-insurance can prove effectual, so long as facilities exist 
for effecting insurance on terms contrary to law by means of 
" honour policies ; " for although the amount legally recoverable 
under a contract of insurance might be strictly limited to an 
indemnity, it would be open to any one who might desire to do 
so to defeat the law by resorting to those facilities. It was 
provided by the Merchant Shipping Bill that the effecting of 
any insurance declared illegal by the statute of the 19 Geo. II., 
or otherwise effected for the purpose of evading or contravening 
the legislation then proposed, should be prohibited under 
penalty ; and some such enactment would appear to be 
needful if the law, even as it stands at present, is to be made 
effective. 

In any proposal to amend the law of marine insurance, atten- 
tion should be paid to the fact that there are anomalies which 
operate to the prejudice of the assured as well as those which 
operate to his advantage. There are many particulars which 
might be mentioned, in respect of which the law and practice, 
both of marine insurance and general average, as at present 
constituted, fail to afford a full indemnity to the owners of ship 
or cargo in the event of partial or total loss. To take one case 
by way of example, there is the extra expenditure which the 
shipowner incurs in the wages and cost of maintenance of the 
master and crew during the detention of the vessel in a port of 
refuge which she has entered for the common safety. That 
expenditure which, according to English practice, devolves upon 
the shipowner, is according to the law of almost every other 
country, the subject of general average, and is so treated by the 
York-Antwerp Eules. 

The mention of the York- Antwerp Bules leads me to the last 
topic upon which I propose to touch in reviewing the questions 
of interest at the present day which are related to the contract 
of marine insurance. It is well known that those rules are the 
outcome of a movement which has been in existence for some 
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time past with the object of establishing an international system 
of general average. General average, though a branch of the 
common law of the sea, has been so considerably diversified by 
the laws and customs of the diflferent maritime states where it 
is administered, that the unity of the system has been obscured. 
The project to reconcile these divergencies and establish a 
uniform method of stating general average in all maritime 
countries, though it might have seemed at the outset almost 
Utopian, has been steadily promoted, and has at length had 
some practical result. An outline of the history of the move- 
ment has been given by Mr. Lowndes, to whose able and pro- 
longed advocacy the progress which it has attained is largely 
due, in the appendix to his valuable work on The Law of 
General Average, In the same volume will be found a com- 
parative table of the laws of the different maritime countries, 
from the study of which it may be seen how much still remains 
to be done before complete uniformity can be attained. How- 
ever, a foundation, upon a fair and moderate basis, has been 
laid in the rules adopted by the Association for the Reform and 
Codification of the Law of Nations, particulars of which will be 
found in Appendix V. The favourable reception accorded to 
those rules by mercantile men, both in this and other countries, 
is an indication of the general desire which exists for the 
removal of those impediments which prevent persons of different 
nationalities engaged in maritime commerce from contracting on 
equal terms. 

In concluding these preliminary remarks, I have only to repeat 
that my object in making them has been to direct attention to 
a few topics, which, though they do not form part of the subject 
to be treated, are intimately related to it, and, without some 
notice of which, it appeared to me that no survey of the present 

position of marine insurance would be complete. 

C. M. 

Exchange Buildings, 

Liverpool, November, 1885. 
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THE 



CONTRACT OF MARINE INSURANCE. 



INTEODUCTION. 



The primitive form of contract for sea insurance, which, 
though it has been somewhat modified by marine insurance 
companies, is still in general use among private underwriters, 
commonly called Lloyd's Policy, lays claim to considerable 
antiquity. It is reputed to be in the main identical with 
the instrument used by the Lombards (a), who are generally 
accredited with the introduction of marine insurance into this 
country. The policy unquestionably bears traces of an Italian 
origin in its phraseology (&), as well as in the very name which 
it bears (c) ; and, these indications are in conformity with such 
historical evidence as exists with respect to the origin of 
insurance. 

Much learning and ingenuity have been displayed by writers 



(a) The earliest English policy extant 
Ijears date 1613, and is very similar in 
its wording to Lloyd's form. See ** The 
History of Lloyd's," by F. Martin, p. 
46 ; Weskett's ** Digest of Insurance," 
p. 401 ; and MoUoy " De Jur. Marit.,'* 
b. 2, c. 7. 

(ft) Until recently, the policy began 
with the words, ** In the name of God, 
Amen ! " comsponding with the old 
Italian formula, '* Diolasalvi, Amen !" 
The clause ** And it is agi'eed by us the 
insurers, that this writing or policy of 
assurance shall be of as much force and 

;3 



effect as the surest writing or policy of 
assurance heretofore made in Lombard 
Street, Ac.,'* is indicative of the quarter 
from which such contracts first ema- 
nated. 

(c) Tolicy, from Polizza (Italian), 
which signifies any note or memo- 
randum in writing, creating or furnish- 
ing evidence of a leg il obligation. See 
Duer on Insurance, p. 29. Assurance, 
from AssecurcUiOf not a true Latin 
word, but a barbaiism adopted in Italy 
in the twelfth or thirteenth century 
(Marshall). 

B 



2 INTRODUCTION. 

upon maritime law in the endeavour to trace the origin of 
the contract to Roman sources; but the evidence adduced 
goes no further than to show that usages akin to insurance, 
such as bottomry, were resorted to in furtherance of the 
maritime commerce of antiquity. It is most probable, and all 
the evidence obtainable tends to prove, that marine insurance 
sprang up as an adjunct to that gi*eat revival of commerce 
which took place in the twelfth and thirteenth centuries, 
especially amongst the flourishing Italian republics which had 
arisen from the ruins of the Roman Empire (d). At that time, 
the carrying trade of Christendom was almost wholly engrossed 
by the merchants of the north of Italy, then generally known 
by the name of Lombards, who had established agencies or 
trading companies in almost every country in Europe (c). 
According to Malyne, the Lombards introduced insurance into 
England somewhat earlier than into the neighbouring countries 
on the Continent; and, in proof of this assertion, he states 
that even Antwerp, in the height of its commercial greatness, 
must have borrowed the practice of insurance from England, 
as there was in every policy in that city down to the time in 
which he wrote (1622) a clause providing that it should in all 
things be the same as policies made in Lombard Street, in 
the city of London, where the Lombards and other London 
merchants were accustomed to meet for the transaction of 
business, before the Royal Exchange was built (/)• 

Marine insurance, having thus been adopted by the most 
influential traders of the time, was carried wherever the latter 
had dealings ; and, as its utility was obvious, it appears to have 



{d) The French jurist Cleirac, asserts, 
on the authority of Villani, a Floren- 
tine historian of the thirteenth century, 
that insurance was invented by the 
Jews, who had been expelled from 
France and found a refuge in Italy, and 
who resorted to this expedient as a 
means of securing themselves against 
the losses to which the removal of their 
property and effects was liable. It is 
said that the merchants of the north of 
Italy, who were cognizant of this device. 



being impressed with its utility, im- 
ported it into their dealings. While 
there appears no good reason for reject- 
ing this statement, it cannot be re- 
garded as a certain account of the first 
beginning of insu ranee, which is involved 
in the obscurity which attaches to the 
origin of most other inventions. See 
Duer on Insurance, Vol. I., pp. 29 — 
31. 

{e) Marshall on Insurance, p. 10. 

(/) Ibid,, p. 11. 



INTRODUCTION. 3 

quickly gained a footing in most of the great European centres 
of maritime commerce. In this, the initial stage of its exist- 
ence, the contract of insurance was regulated by mercantile 
custom, which accordingly became the foundation of all laws 
subsequently enacted upon the subject. The next stage in 
the development of the system was marked by the establish- 
ment of public oflSces (g) for the effecting of insurances and 
the settlement of disputes arising under such contracts. 
Subsequently, as the business of underwriting attained still 
greater dimensions, ordinances were promulgated in many of 
the states of Europe to regulate the practice of insurance, and 
obviate the abuses to which it was liable (h). 

It follows from the preceding observations that the law of 
marine insurance, as administered by the courts of this and 
other countries, originated in the common law of the sea and 
of merchants, which has been adapted by particular states to 
suit the ideas and requirements of their subjects, though 
fundamentally the same throughout. " The law of merchants," 
observes Marshall (i), " not being founded in the institutions 
or local customs of any particular country, but consisting of 
certain principles which general convenience has established, 
to regulate the dealings of merchants with each other in all 
countries, may be considered as a branch of public law," 
" The law merchant," said Lord Denman (in delivering the 
judgment of the Exchequer Chamber in Barnettv.Brandao (k)), 
" forms a branch of the law of England ; and those customs 
which have been universally and notoriously prevalent among 
merchants, and have been found by experience to be of public 
use, have been adopted as a part of it, upon a principle of 
convenience and for the benefit of trade and commerce." 

The law of marine insurance was for a long time after the 
introduction of the contract into England, unknown to the 

ig) Oneof the earliest formed of these Marine Insurance, p. 6. 

was the Chamber of Assurance esta- (h) One of the earliest of these was 

blished at Bruges, tlie centre of commu- the Ordinance of Barcelona, enacted 

nication between the Lombards and the about 1436. 

merchants of the Hanseatic League. (^) Marshall on Insurance, p. 19. 

See Martin's History of Lloyd's, and [k) 6 M. & Or. 630. 

B 2 
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Courts of Westminster, as insurance disputes were settled by 
the arbitration of mercantile men. The fii-st case upon in- 
surance, which is to be found in any book of reports, occurred 
in the year 1589, and is mentioned by Sir Edward Coke (Z). 
The unformed state of the law on the subject at that time is 
shown by the fact that the point in dispute was the elementary 
one as to where an action upon a policy of insurance should 
be tried, the policy having been executed in London, and the 
vessel having been arrested in France (m). About that time, 
lawsuits in such matters appear to have become frequent ; 
and to check the growing practice of resorting to the common 
law courts for satisfaction, a statute was passed in the forty- 
third year of Elizabeth, establishing a special court for the 
trial of marine insurance causes. This tribunal consisted of 
the Judge of the Admiralty, the Recorder of London, two 
doctors of the civil law% two common lawyers, and eight " grave 
and discreet " merchants, or any five of them, who were em- 
powered to determine all such cases in a brief and summary 
way, without formalities of pleading. An appeal from the 
decrees of the court was allowed to the Lord Chancellor. 

The preamble to the statute establishing the Court of Poli- 
cies of Assurance recited, among other things, that contracts 
of marine insurance had been eflfected, both in this and other 
countries, from time immemorial, from which statement it is 
at least to be inferred, that the practice had existed so long 
prior to 1601, that the occasion of its introduction was not then 
remembered (n). 

This tribunal, which was probably erected in imitation of 
similar institutions on the Continent, never firmly established 
itself in England ; and, after maintaining a lingering existence 



{I) 6 Coke Rep. 47 b. 
(m) See Park on Insurance, Intro. 
xxxvi, ; also Marshall on Insurance, p. 

24. 

(n) The words referred to are as 
follows : — ** Whereas it hath been tyme 
out of mynde an usage amongst nier- 
chantes, both of this realme and of 
forraine nacyons, when they make any 



greate adventure (speciallie into remote 
partes) to give some consideradon of 
money to other persons (which com- 
monlie are in no small number), to 
have from them assurance made of their 
goodes, merchandizes, ships, and things 
adventured, or some part thereof, &c." 
43 Eliz. c. 12. 
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for about one hundred years, it died a natural death. There 
is evidence to show that, by the year 1720, the Court of 
Policies of Assurance had fallen into disuse, or at all events 
into disrepute ; yet, although the business of marine insurance 
became gradually subordinated to the common law jurisdiction, 
the transition was a slow one, for it is stated by Park (o), that 
in the century and a half which followed the passing of the 
statute of Elizabeth,' not more than sixty decisions in insurance 
cases are reported, and these were of an experimental character. 
The practice of the Courts, in relation to marine insurance, 
continued more or less desultory until the year 1756, when 
Lord Mansfield became Chief Justice of the Queen's Bench. 
That illustrious judge made the policy his special study, and 
drew from the old sea laws, the foreign ordinances, the writings 
of jurists, and the usages of trade, those principles which, 
under his arrangement, were to form the nucleus of a system 
of insurance law (p). When Lord Mansfield addressed himself to 
this task, he found that a body of rules for the conduct of the 
business had grown up, not conspicuous for logical consistency 
or scientific precision, but calculated to do rough and ready 
justice between the parties to the contract. These rules were 
known as the usages of Lloyd's — an institution the origin and 
growth of which must now be briefly noticed (q). 

Among the coffee houses, which, in the latter part of the 
seventeenth century, sprang up so numerously in London as 
centres for mercantile, literary, or social intercourse, was one 
which bore the name of "Lloyd's.*' The first notice of this 
place of resort' which is to be met with in any public paper, 
appears in the London Gazette of 18th to 21st February, 1688, 
which contains an advertisement, the replies to which were 
directed to be addressed "to Mr. Edward Lloyd, at his 
Coffee House in Tower Street." About three or four years 
subsequent to the date last mentioned, Mr. Lloyd's establish- 
ment was removed from Tower Street to the corner of Abchurch 



(o) Introduction, xl. ing epitome, I am indebted to Martin's 

Ip) Marshall on Insurance, p. 20. 'History of Lloyd's. " 

Iq) For the materials tor the lollcw- * 
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Lane and Lombard Street, la which situation it became a 
place of meeting for merchants, and a mart for the sale of 
ships and merchandise. In 1696, the enterprising proprietor 
started a shipping and commercial newspaper, called " Lloyd's 
News," the issue of which was suspended in the following 
year, but revived in 1726, in a greatly improved form, under 
the name of "Lloyd's List." These circumstances are indi- 
cative of the extending connection of Lloyd's CofiFee House 
with mercantile circles; and thus it came about, that in 
process of time that establishment became one of the chief 
places of resort for shipowners and merchants, and in particular 
the recognized centre for the business of marine insurance. 

It is needless to trace the gradual development of Lloyd's 
from a private concern into a corporation established by Act 
of Parliament ; but probably the most important change in 
its constitution occurred about the year 1769, when, in order 
to put a stop to the illegitimate and nefarious transactions 
which occasionally took place within their circle, the principal 
merchants and underwriters frequenting the coflFee house 
formed themselves into a society under fixed rules. 

In 1779 the members of Lloyd's took common action to 
obviate the inconvenience which had arisen from the diversity 
which prevailed among the forms of policy in use ; and, on 
the recommendation of the committee, it was agreed- to adopt 
for exclusive use a definite form, thencefoi*ward known as 
"Lloyd^s Policy." At the meeting when this decision was 
arrived at the following resolutions were passed : — First, 
"That no Policy be subscribed from this time knowingly 
that may be printed in w^ords different from a Form now 
produced;" and secondly, "That we will not underwrite to 
any Person or Persons who may hereafter tender any policy 
otherwise printed." The only alteration which has been made 
in the wording of Lloyd's Policy from the above date to the 
present time consists in the substitution of the words — "£e 
it known that/' for the asseveration "In the name of God, 
Amen," with which the terms of the Policy formerly com- 
menced, this modification being effected in the year 1850. 
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In the early stage of the development of the law of marine 
insurance, the pmctical rules followed by the underwriters 
of Lloyd's in the transaction of their business constituted the 
chief authority in matters of marine insurance. These rules 
had been derived from various sources, amongst which may 
be specified the old sea-laws, the general custom of merchants, 
the usages of particular trades, and the opinions of writers 
upon marine insurance. As Lloyd^s CoflTee House had by 
that time become the recognised centre of underwriting and 
the fountain head of influence and information in matters of 
shipping and insurance, the usage prevailing among the 
underwriters who transacted business there entered largely 
into the decisions of the Coui-ts. Indeed it is not too much 
to say that, at that time, usage was allowed to make the law> 
almost without qualification. 

Nevertheless, the Courts early drew a marked distinction 
between general trade customs and usages which appertained 
exclusively to a particular trade, place, or class of persons. 
The former, as we have already seen, are judicially recognised 
as forming part of the law of England ; but the latter have to 
be proved, and are only held to be binding as between those 
parties who are cognizant of them. Hence, as stated by 
Taylor (r), " whenever evidence of usage is alleged, the party 
against whom it is adduced is at liberty to prove either — 1st, 
the non-existence of the usage; 2nd, its illegality or un- 
reasonableness ; or, 3rd, that, in fact, it formed no part of the 
agreement between the parties." Upon one or other of these 
grounds, many alleged usages of Lloyd's have from time to 
time been disapproved; and, as the system of the law of 
marine insurance has become more complete, usage has been 
subjected to a keener criticism. Subject to this process of 
revision, however, the authority of the usages of Lloyd's, in 
relation to marine insurance, has been fully recognised by the 
Courts. 

The only other feature in the history of marine insurance 

(r) Taylor on Evidence, p. 992. 
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to which it is necessary to advert in this outline is the exten- 
sion of the facilities for underwriting afforded by the establish- 
ment of marine insurance companies. The two companies 
first formed, namely, the " London Assurance Corporation," 
and the " Royal Exchange Assurance Corporation," were 
constituted by charter, in 1720, under the 6 Geo. I. c. 18, 
which gave to these two bodies the exclusive right of cann- 
ing on, as joint-stock companies, the business of marine 
insurance. This Act, so far as it conveyed a monopoly to 
the two corporations named in it, was repealed in 1824 ; and 
the removal of the restrictions placed upon the extension ot 
joint-stock enterprise within the sphere of marine insurance 
was followed by the formation of a large number of companies 
constituted upon that principle. Since then, the business 
of marine insurance has to an increasing extent been carried 
on through the medium of companies and mutual associations. 
The policies issued by these offices, though for the most part 
based upon Lloyd's form, differ from the latter as well as fronx 
one another in many particulars. The diversity in the form 
of policies is productive of inconvenience ; and it would tend 
to simplify the business of marine insurance and obviate mis- 
understanding, if a common form of policy were agreed upon 
to constitute the basis of the contract in eveiy case, subject to 
modification by special agreement. 



CHAPTER I. 



THE ELEMENTS OF THE CONTRACT. 



L^DEFINITION OF TERMS USED IN MARINE 

INSURANCE, 

Marine Insurance is a contract whereby one party, for a 
specified consideration, agrees to indemnify another, who is 
interested in property exposed to marine risks, against loss 
incidental thereto (a). 

The instrument by which the contract is made and reduced 
to form is called a policy (b). The party who undertakes to 
indemnify the other is called the insurer, or underivriter (c) ; 
and the consideration which the insurer receives as the price of 
his undertaking, the pi^emium. The protected party is called 
the insured, or assured ; the thing covered by insurance, the 
subject ; and the substantial concern which the insured person 
has, in the preservation of the subject, his interest. The obliga- 
tion assumed by the underwriter, regarded as a whole, is termed 
the risk (d) ; and the specified dangers, the peHls insured 
against. 



(a) By the Stamp Acts, the term 
'*8ea insarance" is applied to ** any 
insurance (inclading reinsurance) made 
upon any ship or vessel, or upon the 
machinery, tackle, or furniture of any 
ship or vessel, or upon any goods, 
merchnndisp, or property of any de- 
scription wliatever, on board of any 
ship or vessel, or upon the freight of, 
or any other interest which may be 
lawfully insured in or relating to any 
ship or vessel." 30 Vict. cap. 23. 

{b) Derived from the Latin, polUci- 
tatio^SL promise, through the Italian 
|-H)lizza. A ]»olicy of marine insurance 
IS *' a contract of indemnity against all 



losses accruing to the subject-matter of 
the policy from certain perils during 
the adventure ; " Lloyd v. Fleming, 
Q. B. L. T. Rep., Vol. xxv., p. 824. 
By the Stamp Acts, the term poliq/ is 
applied to " every writing whereby any 
contract of insurance is made, or agreeii 
to be made, or is evidenced ; '' 33 & 34 
Vict. cap. 97, sect. 117. 

(c) So called, because he writes his 
name at the foot of the policy. 

{d) In the plural this word is used 
synonymously with perils, to signify 
the dangers against which the subject 
is insured. 
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Policies are distiDguished by dififerent names, according to 
the form in which they are executed. Thus, there are interest, 
wager, voyage, time, valued, open, special, and floating policies. 

An interest- policy is one, the form of which signifies that the 
assured has a real and substantial interest at risk; as, for 
example, " on 100 bales of cotton." 

A vjoger policy is one which shows, on the face of it, either 
that the assured has no real or substantial interest at risk, or 
that the underwriters agree to dispense with proof of interest. 
This disclaimer by the parties of the intention to make a con- 
tract of indemnity is generally expressed by one of the follow- 
ing clauses, viz. — " interest or no interest ; '* " policy proof of 
interest ; " " without benefit of salvage ; " or by other words to 
the same eflfect. 

A voyage policy is one which is so drawn as to attach to the 
subject insured for a specified voyage, or part of a voyage, the 
termini of which are designated by places ; as, " London to 
New York." 

A time policy is one which is so framed as to cover the 
subject, wherever it may be, for a specified time, the termini 
of which are designated by dates ; as, " noon of the 1st Januaiy, 
1881, till noon of the 1st January, 1882." (e) 

A valued policy is one in which the agreed value of the 
subject, so far as concerns the assured, is expressed on the face 
of the policy ; as, " on ship, valued at £10,000." 

An open (/) policy is one in which the value of the subject 
insured is not stated, but left to be proved in case of loss ; as, 
" on 100 bales of merchandise." 

A special, or named policy, is one which contains the name 
of the vessel by which the insurance is efiFected. 

A floating policy is one in which the name of the vessel 
does not appear upon its execution, the policy being so framed 
as to apply to any " ship or ships," " steamer or steamers," &c., 

(e) By the Stamp Acts, no policy is (/) The term *' open " is also some- 
yalid, if made for any time exceeding times used in reference to a ** floating " 
twelve months. 30 Yict. cap. 23, policy which has not been fully de- 
sect. 8. clared. 
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by which the assured may have an insurable interest. The 
endorsations subsequently made upon the policy of the names 
of the vessels to which the contract is applied, with the particu- 
lars of the interest attaching to each vessel, are termed 
" declarations." When the whole of the sum insured is thus 
accounted for, the policy is said to be "fully declared," or 
" written off." 

IL— INTEREST AND WAGER POLICIES. 

The law of marine insurance rests upon the fundamental 
principle that the policy is, both in its nature and extent, a 
contract of inderrinity. The fitness of this principle to serve 
as a governing rule in determining the rights and liabilities of 
the parties is evident ; for, the proper object of insurance is to 
alleviate the injurious consequences of accident by distributing 
among a number of persons losses which would otherwise fall 
heavily upon a few ; and that object is fully attained where 
the assured is so protected that, in the event of loss, he will be 
placed in the same pecuniary position as if the loss had not 
happened. The policy of marine insurance is therefore, in 
its legitimate use, a contract of indemnity only, and, as such, 
is not to be converted into an instrument of profit to the 
assured, or degraded into a contrivance for gambling upon the 
uncertain events of maritime adventure. 

The fundamental principle above stated, though held in 
theory by our courts of justice {g) from the time of Lord Mans- 
field (h) to the present day (i), does not fully operate in practice. 



(g) In this respect, the law of 
England, being derived from the 
common law of merchants, is in con- 
formity with that of foreign countries. 

(h) Per Lord Mansfield : — ** A policy 
of insaraDce is, in the nature of it, a 
contract of indemnity.*' Kent v. Birdy 
Cowp. 583. "There are two sorts of 
policies of insurance, mercantile and 
gaming policies. The first sort are 
contracts of indemnity, and indemnity 
only." Lowry and another v. Bour^ 
dieUj Doug. 451. 



(i) Per Brett, L. J., in Castellain v. 
Preston. **The verj' foundation, in 
my opinion, of every rule which has 
been applied to insurance law is this, 
namely, that the contract of insurance 
contained in a marine or fire policy is 
a contract of indemnity, and of in- 
demnity only, and that this contract 
means that the assured, in case of a 
loss against which the policy has been 
made, shall bo fully indemnified, but 
shall never be more than fully in- 
demnified. That is the fundamental 
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owing to the latitude which the law accords to usages at 
variance with it, and also, to some extent, to the anomalies 
existing in the law itself. The result of these disturbing 
influences is that, while in some respects the policy exceeds, in 
other respects it falls short of attainment to the standard of 
indemnity. Notwithstanding these exceptions, the fundamental 
principle of marine insurance is that which has been enunciated ; 
and, as a necessary consequence, it is essential to the making 
of a legitimate contract of this nature, that the party on whose 
behalf it is made should have something to insure, i.e., as 
already stated, a real and substantial interest in property 
exposed to marine risks. Accordingly, eveiy policy, which 
does not by its terms assert the contrary, is understood to be an 
interest policy ; whereby, in the event of loss, it is incumbent 
upon the assured to have, and if so required to prove, an 
insurable interest in the subject at the time of loss, failing 
which, the policy will be of no eflfect (k). 

At an early period in the history of marine insurance, there 
arose, in this and other countries, a practice of effecting insur- 
ances upon terras which relieved the assured from the obliga- 
tion of proving an insurable interest. These contracts, which 
received the name of " wager policies," were at first discounte- 
nanced by our courts of justice, notwithstanding which they 
gained ground, and were at length held to be legal and valid (l). 
In course of time, this irregular branch of marine insurance 
increased to so great an extent, and was found to be productive 
of so many and serious abuses, that it was deemed advisable to 
appeal to the legislature for its suppression. Accordingly, 
about the year 1746, an Act of Parliament was passed(7M), which 
enacted — " That no insurance shall be made on any ship or 
ships belonging to His Majesty or any of his subjects, or on 
any goods o?' effects laden on board such ships, ' interest or 

principle of insurance, and if ever a must certainly be wrong." L. R. 11 

proposition is brought forward which is Q. B. D. 386. 

at variance with it, that is to say, (h) Cousins y. Nardes, 3 Taunt. 513. 

which wiU either prevent the assured (I) See Arnould on Marine Insurance, 

from obtaining a full indemnity, or 4th ed., p. 112. 

which will give to the assured more (m) 19 Geo. 2, c. 37. 

than a full indemnity, that proposition 
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no interest,* or * without further proof of interest than the 
policy' or by vxiy of gaming or ivageHng, or ' without benefit 
of salvage to the insurer,* and that every such insurance shall 
be void " (n). 

It is to be obsen'ed that this prohibition is expressly con- 
fined to British ships, and the goods or effects laden on board 
thereof ; and the statute has accordingly been held to be in- 
applicable to insurances upon foreign ships, or their cargoes (o), 
It is, however, to be presumed that all contracts of marine 
insurance made by way of gaming or wagering, whether by 
British or foreign ships, fall within the terms of a statute sub- 
sequently enacted to invalidate wagering contracts in general (p) ; 
though it would be stretching the terms of that enactment too 
far to suppose that they would vitiate a policy which covered a 
legitimate interest by a foreign ship or her cargo, on account of 
the insertion therein of a clause dispensing with the proof of 
interest. 

The net result of the legislation on this subject, as interpreted 
by the Courts, is — 1st, to invalidate all policies devoid of inte- 
rest, or otherwise made by way of gaming or wagering ; 2nd, to 
invalidate all policies upon British property, which by their 
terms dispense with the proof of interest, subject to the excep- 
tions specified in the Wager Policies Act. 

Clauses dispensing with the proof of interest are sometimes 
inserted when the assured has an insurable interest but wishes 
to be relieved of the obligation of proving the same in case of 
loss. The result of writing any such clause upon the face of 
the policy is, however, in all cases of insurance on British 
property, to invalidate the contract. The following cases will 
show the application of the principles already laid down t^o the 
ordinary course of business. In an action upon a policy on 
five tierces coffee, valued at dE27 per tierce, containing the 
clause " tite policy to be deemed sufficient proof of interest^* it 



(n) /Mc?., 8. 1. agi-eementH, whether b}^ parole or in 

(o) Tkellusson v. Fletcher^ Doug. 301. writiDg, by way of gaming or wagering, 

Xp) 8 & 9 Vict. c. 109, of which s. shall be null and void." 
18 provides that **all contracts or 
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was held that the contract was void nnder the Wager Policies 
Act, though it was bond fide made to cover an insorable inte- 
rest, and was in no respect, excepting in form, a gaming 
policy (^). A policy on *^ 'profit on cotton valued at £350, arid 
in case of loss or axxident the said policy to he considered 
sufficient proof of interest," was pronounced void nnder the 
statute, although there was an insurable interest to the full 
amount of the policy (r). 

In the case of a policy on profits "free from average," and 
" wiihovi benefit of salvage!* it was held that the presence of 
the latter clause nullified the contract on the same grounds as 
in the last case {s). 

In an action under a policy upon commission and profit by 
any " ship or ships, steamer or steamers," with the clause, 
" warranted free from average, and without benefit of salvage, 
but to pay loss on such 'paH as shall not ai^ive^ it was held 
that, as the terms of the policy did not exclude British ships, 
the policy was illegal by statute, and that the illegality was so 
far the fault of the assured that they could not recover back 
the premium {t). 



III.— THE EFFECTING OF THE INSURANCE. 

At this point it may be useful to give an outline of the 
usual mode of procedure in eflfecting contracts of insurance, 
with a brief reference to the chief points to be attended to by 
the assured and the underwriters respectively. 

A person desirous of effecting a marine insurance will either 
negotiate with the underwriters direct, or employ an insurance 
broker to make the contract on his behalf. It is immaterial 
which of these courses is followed, so far as regards the rules 
to be hereafter mentioned ; for if an insurance broker be 
employed, his conduct will be governed by the same principles 

(7) Murphy/ V. Bell, 4 Bing. 567. {s) De MaUoa v. N(yrih, L. R. 3 Ex. 

(r) Smith v. Beynolds, 1 H. & N. 186. 

221 ; see also Mortimer v. Broadwood, {t) Allkins v. Jupe, L. R. 2 C. P. 

17 W. Rep. (C. P.) 163. D. 376. 
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as would be applicable to his employers, who, by the general 
law of agency, are responsible for all actions performed by 
their deputy within the scope of his office. 

In the first place, the law requires that the policy of marine 
insurance, in common with every other mercantile instrument, 
should be the outcome of a fair bargain between the parties. 
Fraudulent dealing at any stage of the transaction is fatal 
to the rights of the party responsible for it ; for good faith 
lies at the root and permeates every branch of a legitimate 
contract (u). In accordance with this fundamental principle, 
the first thing which the person desirous of eflfecting an 
insurance has to do is to communicate to the underwriter 
all information material to the subject of which he may be 
specially cognizant, so that the latter may be enabled to form 
a just estimate of the nature of the risk proposed for his 
acceptance. It is not requisite for the person proposing the 
insurance to enter into details which are immaterial to the 
risk (03), or which the underwriter may be presumed to know ; 
but, on the other hand, the mention of no material fact 
exclusively known to the former can be withheld from the 
latter, without prejudice to the insurance. There are certain 
conditions, which are never expressed either orally or in 
writing, but which are universally understood as essential to 
a valid insurance, such as that the vessel should be seaworthy 
at the commencement of the voyage, and that she should be 
navigated without undue delay or deviation from the ordinary 
course at any stage of the adventure. 

When the underwriter is apprised of the full particulars 
of the risk, he either quotes the premium at which he will 
accept it or declines the risk. If a rate of premium is 
mutually agreed upon, the bargain is closed, and the terms of 
the insurance are either entered upon a "slip" which is 
initialed by the underwriter, or embodied in a " covering note " 

(u) ** By the law of merchants," said Insurance, p. 224. 

Lord Mansfield, "all dealings must be (x) The assured "is not bound to 

fair and honest, fraud Infects and make a laborious disclosure of what is 

vitiates every mercantile contract. *' known to all *'— per Ix)rdEllenborough, 

Pawson V. Watson ; Park on Marine in Vallance v Dewar, 1 Camp. 603, 
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which is sent to tlie assured. Slips and covering notes are 
alike unstamped documents, having no legal validity, and 
useful only as furnishing a memorandum of the agreement 
which has been made pending the execution of the policy. 
If full particulars are to hand at the time of the eflFecting of the 
insurance, there is nothing to hinder the prompt execution of 
the policy ; but there is frequently a delay in ascertaining the 
exact amount to be declared, or some other particulars, during 
which interval it is convenient that the insurance should be 
kept " on slip." 

In the case of a provisional insurance on cargo, it is usual 
to state that, in case of loss or arrival before declaration, the 
interest is to be valued at invoice cost, with all shipping 
charges, and a specified percentage for profit added. 

When the policy is executed, a copy is generally furnished 
to the assured, the original document being retained by the 
underwriter until the payment of the premium, when it is 
delivered or deliverable on application to the assured or his 
agent. 

IV.— THE COMMUNICATION OF MATERIAL 

FACTS. 

It is an implied condition of every contract of mariue in- 
surance, that the person who proposes the risk for acceptance, 
whether principal or agent, shall communicate every material 
fact within his exclusive knowledge to the underwriter, unless 
the terms of the policy are such as to render the communi- 
cation superfluous. There are two ways, in either of which it 
is possible for the assured to fail in this obligation, viz., (a) by 
the making of an erroneous statement upon some point 
material to the risk, i.e., misrepreaeTitation (allegatio falsi) ; 
or (6), by the withholding of a material fact, i,e., concealment 
{suppreaaio veri). The breach of this implied condition, 
whether in the form of misrepresentation or concealment is 
fatal to the validity of the policy. " In all insurances," said 
Lord Mansfield, '* it is essential to the contract, that the in- 
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sared should represent the true state of the ship, to the best 
of his knowledge. On that information the underwriters 
engage " (y). 

A representation, with respect to insurance, may be defined 
as an oral or written statement made by the assured or his 
agent, in proposing the risk for acceptance, whereby the under- 
writer is more readily induced to enter into the contract than 
he would otherwise have been {z). 

A representation differs from an express warranty in this 
respect, viz., that the former does not appear in the written 
instniment, but the latter is always inserted in the policy. A 
statement which, if collateral to the policy, would only amount 
to a representation, acquires the force of a wairanty if inserted 
in that instrument. It is immaterial whether an express 
warranty is inserted in the body, margin, or at the foot, but 
it must appear somewhere upon the face of the policy. An 
express declaration, written upon a paper which is folded within 
the policy at the time of subscription, does not amount to a 
warranty, neither does one which is gummed or wafered to the 
policy itself (a) ; but clauses, or other written papers, may be 
made a part of the written contract by a distinct reference to 
them in the policy (6). The distinction in form which has 
been noticed between an express warranty and a representation 
is accompanied by an important difference in effect A 
warranty, having the nature of a condition precedent, requires 
a strict and literal fulfilment ; but a representation, being col- 
lateral to the written contract, is satisfied by a substantial 
compliance with its terms. For instance, to refer to an old case 
which is generally cited as typical upon this point — a broker, 
in offering a risk to the underwriter, showed the latter his 
written instructions, which comprised a statement respecting 
the vessel that "she mounts twelve guns and twenty men." 
In point of fact, the vessel had not this precise force on board, 
but she had an armament of guns and swivels, with a crew of 

(y) FUlis V. BnUtoTif at N. P. ; Park (a) See Park on Insurance, pp. 365, 

on Insnrance, p. 182. 866. 

(s) See Amould on Insnrance, 4th {b) See Phillips on Insurance, 4th 

ed., p. 476. ed., s. 70. 

C 
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men and boys, which in both particu1ai*s were equivalent to 
though not identical with the force specified ; and it was held 
that the statement made to the underwriter, being a represen- 
tation, was satisfied by the substantial fulfilment, though, had 
it been a warranty, nothing less than a strict and literal fulfil- 
ment would have suflSced (c). 

Representations are divisible into two classes ; viz., first, 

such as are positive in their nature ; and secondly, such as are 

merely indicative of expectation or opinion (d). Statements of 

the first class, if material to the risk, require a substantial 

fulfilment, in default of which the policy will be avoided ; but 

those of the second, being more or less conjectural, may be 

unfulfilled, without detracting from the validity of the contract. 

This is especially the case where the word " expected " is used ; 

as, for example, where a broker, in proposing an insurance 

upon certain vessels engaged in the African trade, stated that 

they were '" expected to leave the coast of Africa in November 

or December," when in fact they had all left in May ; it was 

held that this statement, having been made without the intent 

to deceive, though material to the risk, was a mere expression 

of opinion, into the grounds of which the underwriter should 

have inquired before relying upon it (e). A representation 

may be positive in form, yet if it emanate from a party who 

could not be expected to speak with authority upon the subject, 

as in the case of an owner of goods anticipating the date of the 

ship's sailing, such a statement will be construed as a mere 

expression of opinion, the incorrectness of which "would not 

affect the validity of the contract (/). Of course, if it can be 

shown that a statement was made with the knowledge that it 

was fictitious for the purpose of inducing the underwriter to 

take the risk, the policy will be avoided upon the ground of 

moral fraud, in whatever form the representation may have 

been couched (g) ; as, where an agent, in effecting an insurance 

{c) PawscynY, ^afeon ; see Park on (/) Bowden v. Vaughan ; see 

Insurance, pp. 222 — 228. Arnould on Insurance, 4th ed., p. 488. 

(d) See Arnould on Insurance, 4th (g) See Arnould on Insurance, 4th 
ed.,p. 476. ed., pp. 481,497. 

(e) Barber v. Fletcher^ 1 Dougl. 306. 
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from Jamaica to London, informed the underwriter that the 
ship had sailed at the end of December, though he was cog- 
nizant of the fact that she had sailed on the 24th of November, 
on which it was held that the policy was avoided upon the 
ground of fraud (h). If the policy be vitiated by a misrepre- 
sentation, without moral fraud, the assured will be entitled to 
a return of the premium ; but no such return will be claimable, 
if the representation were not only erroneous, but made with 
the intention to deceive (i). 

As the binding effect of a representation honestly made 
depends upon its materiality, it is important to ascertain what 
is implied by that condition. A representation is deemed 
material, if it communicate "any fact or circumstance, the 
belief of which may be reasonably supposed to influence the 
judgment of the underwriters in undertaking the risk, or 
calculating the premium *' (^). 

Concealment, with respect to insurance, is the non-disclosure 
of a material fact lying exclusively within the knowledge of one 
of the parties, and which the other is not bound or presumed to 
know. " Good faith," said Lord Mansfield, " forbids either 
party, by concealing what he knows, to draw the other into a 
bargain, from his ignorance of the fact and his believing the 
contrary. The facts lie most commonly in the knowledge of 
the assured only ; the underwriter trusts to his representation, 
and proceeds upon confidence, that he does not keep back any 
circumstance to mislead him, and induce him to estimate the 
risk as if it did not exist. The keeping back such circum- 
stance is a fraud, and although the suppression should happen 
through mistake, the policy is void because the risk is diflFerent 
from that understood and intended to be run *' {I). The con- 
cealment of a material fact will equally avoid the policy, 

(h) Roberta v. Fonnereau ; Park on is not absolutely void by concealment* 

Insurance) p. 196. but it is optional with the party against 

(t) For the cases, see Arnould on whom the concealment is made to treat 

Insurance, 4th ed., p. 482. it as void, provided he make his elec- 

(k) Marshall on Insurance, p. 450. tion within a reasonable time. See 

(l) Carter v. Boehm, 3 Burr. 1909, Morrison v. Universal Marine Insur- 

1910. Strictly speaking, the contract ance Co., L. R. 8 Ex. 40, 197. 

c 2 
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whether it be the act of the assured^ or his agent. Thus, where 
an agent, whose duty it was, in the ordinary course of business, 
to communicate information of the state of a ship and cargo to 
his principal by telegraph, on hearing of the loss omitted to 
telegraph, in order that his principal might not be precluded 
from insuring, but sent the news by letter, it was held that the 
insurance, which was eflFected in ignorance of the loss, was void 
by reason of the concealment to which that ignorance was 
due (m). 

The withholding of a material fact from ignorance, negli- 
gence, or inadvertence will be as fatal to the validity of the 
contract as it is where the concealment is the result of 
design (n) ; but the innocent non-communication of a fact 
which is material to a part of the risk without going to the 
root of the contract will only vitiate the policy to the extent 
of the part so aflTected ; as where the master of a ship having 
omitted to inform his owners of damage sustained, and a policy 
of insurance being eflFected by the latter in ignorance of that 
fact, it was held that the policy was not wholly void, though it 
would not avail for the recovery of the partial loss which had 
been concealed (o). The materiality of the fact concealed, as 
in the case of a fact misrepresented, will depend upon whether 
the eflfiect of its non-communication was either to induce the 
imderwriter more readily to assume the risk than he would 
otherwise have done, or to reduce his estimate of the premium ; 
and, as the eflFect of non-communication upon the judgment of 
a prudent underwriter, and not any actual enhancement of the 
risk by the information suppressed, is the crucial test of 
materiality, the concealment of facts calculated to arouse sus- 
picion may be fatal to the validity of the contract ; as in the 
case of an over-valuation of goods, so great that, in the opinion 
of underwriters, it converted the risk from an ordinary into 
a speculative one [p). If a report which is calculated to enhance 

(m) Prcmd/ooi v. MontefioTe, L. R. 2 (o) Gladstone v. King, 1 M. & S. 85 ; 

Q. B. D. 611. and see Strihley v. Imperial Marine 

{n) For the cases, see Marshall on Insurance Co.^ L R. 1 Q. B. D. 607. 
Insurance, 2nded., p. 465, andAmould {p) lonidesy. Pender, L. R. 9 Q. B. 

on Insurance, 4th ed., pp. 481, 482. 531. 
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the underwriter's estimate of the risk be withheld at the time 
of eflFecting the insurance, the policy will be avoided by the 
concealment, though the . report should prove erroneous, or the 
vessel be lost from a cause irrespective of it(g). The obligation 
to communicate any fact bearing upon the risk rests upon the 
underwriter equally with the assured ; and therefore, if, at the 
time of effecting the insurance, the underwriter were privately 
cognizant of the fact that the ship had arrived in safety, the 
policy would be void as to him, and an action would lie against 
him for the recovery of the premium (r). 

It has already been intimated that there are limits to the 
extent to which each party is bound to disclose to the other the 
information which he possesses respecting the risk. According 
to the ruling of Lord Mansfield in a celebrated case (s), the 
assured need not mention what the underwriter knows, ought 
to know, or waives being informed of. As to what particulars 
will fall within this limitation, is matter for inquiry in each 
case ; but, it may be affirmed generally, that the underwriter 
is bound to know facts comprised in the general usages of 
trade, as well as matters of common notoriety, but that he 
is not bound to know everything which has appeai'ed in the 
public press with respect to a risk tendered to him for 
insurance (^). It is, moreover, unnecessary that the assured 
should communicate anything which lessens the risk agreed to 
be run (u), or that he should tender information which is 
rendered superfluous by the terms of an express or implied 
warranty. Thus, as there is a warranty of seaworthiness 
implied at the inception of every voyage policy, it is not incum- 
bent upon a party effecting an insurance from a foreign port to 
state the fact that repairs are requisite to fit the vessel for the 
voyage about to be undertaken, for the need for some such 
repairs is presumable, and the obligation to execute them is 



[qS Seama'jiv. Foniiercait, aad Li/7uh {s) Carter v. Bo Im, 3 Burr. 1900; 

V. Hamillon ; Ariiould on liisumiia', cf. Hates v. llrwiUy 2 Msir. L. C. 432. 
4th ed., p. 512. (0 Proud foot v. MontrforCf L. E. 2 

(r) Per Lord MauNficld, in Carter v. Q. B. 511. 
Boehm ; ^tarshall on Insurance, 2nd {u) See Alarsholl on In urance, 2ud 

cd., p. 465. ed., p. 473. 
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implied in the policy (x). At the same time, similar information 
miglit have to be communicated by the assured, if efifecting a 
time policy of insurance, at the inception of which no warranty 
of seaworthiness is implied (y). 

Although the assured, in offering a risk for acceptance, is 
entitled to presume that the underwriter is acquainted with the 
general usages of trade, so as to be under no obligation to com- 
municate information relative to such usages, he is not justified 
in presuming a similar acquaintance on the part of the under- 
writer with practices in a trade, which, though occasional, or 
even frequent, are not universal. Thus, in an action upon a 
policy of insurance for the loss of goods in craft, it appeared thut 
the lighter was employed by the plaintiflF under an agreement 
whereby the lighterman was only to be liable for loss arising 
from his own negligence. This fact had not been communi- 
cated by the assured to the underwriters, and the latter 
accordingly resisted the claim on the ground of the concealment 
of a material fact. Upon the trial it appeared that, prior to 
1882, the liability of lightermen in the Thames was that of 
common carriers, but that, in consequence of the results of 
certain litigation, it was resolved by the Association of Lighter- 
men that they would only carry goods on special terms, restrict- 
ing their liability to the extent above stated. The practice to 
carry on these special conditions was not, however, at the time 
when the case in question arose, an invariable one, as some 
lightermen continued to carry on the old terms. The jury 
found that the arrangement which the assured had made for 
the lighterage of their goods was material to the risk, that is to 
say, it was a fact which a prudent and experienced underwriter 
would have taken into consideration in estimating the premium ; 
but they also found that the underwriters were not reasonably 
justified under the circumstances of the case in assuming 
without inquiry that there would be recourse against the 
lighterman with the liability of a common carrier ; and, upon 
these findings, judgment was entered for the plaintiflFs. 

{x) Bechwith v. Sydebotham ; see {y) llicsscll v. Thornton, ibid. 524. 

Arnould on Insurance, 4th ed., p. 535. 
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The Divisional Court set aside the verdict, and gave judg- 
ment for the defendants, whereupon the plaintiflFs appealed; 
but the appeal was dismissed. The Court of Appeal, in giving 
judgment, held that there was no evidence of a general usage 
of lightermen to carry on the terms of limited liability, and 
that the arrangement made by the plaintiffs for the landing of 
their goods was one which it was material for the underwriter 
to know, so that the non-disclosure of that arrangement con- 
stituted a concealment of a material fact which vitiated the 
policy {z). 



v.— IMPLIED WARRANTIES. 

An implied warranty is a condition which, though unex- 
pressed in the policy, is understood with respect to it, and the 
breach of which is subversive of the contract. The term 
" warranty," as applied to the several conditions about to be 
specified, is significant of their definiteness and stringency, so 
that, although only implied, they are as efficacious as though 
they were written upon the face of the policy. 

The necessity for a definite and binding understanding 
between the parties will be evident when it is remembered that, 
however comprehensive the terms of the policy may be, a great 
deal must be taken for granted with respect to every risk. For 
instance, the underwriter is entitled to presume, in the absence 
of any clear statement to the contrary, that the vessel by which 
the insurance is made will be fit for the service in which she is 
to be engaged, that the voyage will be performed in the usual 
manner, and that the adventure as a whole will be conducted 
in conformity with legal requirements. The assured is accord- 
ingly understood to " warrant " these conditions ; and, the three 
implied warranties thus arising may be stated as follows : — 

1st. In every voyage policy, it is a condition precedent that 
the vessel shall be seawoi*thy on sailing. 

2nd. The voyage must be pursued in the accustomed manner 



(z) Tate & Sons v. Hyslop^ Weekly Notes, 20th June, 1885. 
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without undue delay, or deviation from any of the established 
usages of trade or navigation. 

3rd. The adventure must be a legal one, both as regards its 
nature and the mode in which it is prosecuted. 

1. Seaworthiness has been concisely defined (a) in the follow- 
ing terms : — " The assured undertakes, in a voyage policy, 
that his vessel shall start upon the voyage in all respects fit to 
encounter the ordinary perils incident to such a voyage.*' In 
accordance with this definition, it is necessary that the vessel 
should, on sailing, be tight and staunch in hull, properly rigged, 
stored and equipped, provided with a competent master and 
crew, as well as with a pilot when required by law or custom, 
and supplied with all other things necessary for the intended 
voyage. Her cargo must also be propei-ly stowed, and the weight 
of it not in excess of the vessel's safe carrying capacity. In 
the case of an insurance being effected on cargo which is of 
such a nature, or so stowed, as to render the vessel unseaworthy, 
it will be no extenuation to show that, in case of need, the 
cargo can readily be jettisoned, for the w^arranty of seaworthiness 
is to be construed in relation to the subject-matter insured, and 
cannot be taken to contemplate the destruction of that very 
cargo which it is designed to protect (6). 

Neither the ignorance nor the innocence of the assured will 
avail to relieve him from the consequence of a breach of the 
warranty, though all reasonable precautions were taken to 
insure the seaworthiness of the vessel on sailing, and her unsea- 
worthy condition arose from a latent defect (c), for an actual 
fulfilment of the implied condition is indispensable. Upon the 
same principle, an insurance on cargo is invalidated if the vessel 
sail unseaworthy, though the assured be ignorant of her state, 
or powerless to alter it (d). 

It is settled law, that a warranty of seaworthiness is to be 
implied in every voyage policy, unless the condition be clearly 

{a) Per Lush, J., in The Merchants (b) Daniells v. Harris^ 2 Asp. Mar 

Trading Co. v. The Universal Marine L. C. 413. 

Insurance Co.y Liverpool Assizes ; con- (c) Lee v. Beach, Marshall on losur- 

hrined mi baiwo (not reported), but see ance, 2nd ed., p. 160. 
L. R. 9 Q. B. 596. (d) Oliver v. Cowley, ibid. 
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dispensed with by words to that effect inserted in the policy (e) ; 
and also, that no warranty of seaworthiness is to be implied in 
any time policy (/)• If, however, a vessel insured under a time 
policy sail in an unseaworthy state, and incur loss in conse- 
quence of such unseaworthiness without the intervention of a 
yieril insured against as the direct cause of the loss, such loss 
will not be recoverable under the policy (g) ; and further, if the 
assured knowingly send the vessel to sea in an unseaworthy 
condition, and she is lost in consequence thereof, the loss will 
not be recoverable under the policy, though directly occasioned 
by a peril insured against, because it resulted from the wrongful 
act of the assured (h). 

The implied condition of seaworthiness is to be confined to 
the ship by which the insurance is eflTected, and cannot be 
extended to lighters employed to land the cargo (i). 

The standard of seaworthiness required to satisfy the war- 
ranty is not uniform in every case, but variable according to 
circumstances. Thus, if the voyage comprises several distinct 
stages, each of which requires a different degree of seaworthi- 
ness, the warranty will be satisfied if the vessel is seaworthy for 
each stage alone at the commencement of it. For instance, in 
an insurance " at and from," the risk is divisible into two dis- 
tinct parts, the risk in port and the risk at sea, and a different 



(e) Qtiebec Mar. Ins^irance Co, v. 
Commercial Bank of Canada^ L. R. 3 
P. C. 234. 

(/) Gibson v. Small, 4 H. L. Gas. 
353 ; Thompson y. Hopper^ 6 E. & B. 
172, 937 ; Dudgeon v. Pembroke, L. R. 
2 App. Cas. 284. By special n^ree- 
ment, it is sometimes made a condition 
of the policy that the vessel shall be 
seaworthy at the commencement of 
each voyage. Lloyd's clause expressive 
of that condition is as follows : — *' T%is 
policy shall be subject to the saine war- 
ranties of seatoorthiness as if the vessel 
wereinsured separaielyfor each voyage,** 
]f the vessel were insured " separately 
for each voyage," the warranty of sea- 
worthiness would be implied at the 
commencement of the voyage, or if the 
commencement of the voyage consisted 



of several distinct stages, each of which 
involved a different degree of sea- 
worthiness (see below), at the com- 
mencement of each stage, but not at 
any other point in the course of the 
voyage. Accordingly, it would appear 
from the terms of the above clause, 
that if the vessel were in the course of 
a voyage when the risk commenced, the 
warranty of seaworthiness would not 
attach until the commencement of the 
next voyage undertaken by the vessel 
within the term insured. 

(g) Fawcus v. Sarsficld, 6 £L & Bl. 
192. 

(h) Thompson v. Hopper, 6 K & B. 
172, 937. 

(i) Lane v. Nixon, L. R. 1 C. P. 
412. 
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degree of seaworthiness is required at the commencement of 
each of these sections. The vessel, on sailing, must be fit for 
the voyage ; but, for the risk to attach in port, it is only neces- 
sary that she should have arrived there in a state of sufficient 
seaworthiness to lie in reasonable security until properly re- 
paired and equipped for the voyage (k). A further distinction of 
the same kind is made where the voyage consists partly of river 
and partly of sea navigation, and requires a different state of 
equipment for each stage, as will appear by the following case (I) : 

Three steamers plying on the Rhone had been sold to ply on 
the Danube, and were insured from Lyons to Galatz. Lyons is 
situated upwards of 100 miles from the mouth of the Rhone, 
and the steamers descended that river without masts, as with 
masts they could not have passed under the bridges across 
the Rhone ; but, on arrival at Marseilles, they were fitted [with 
masts and all things necessary for a sea voyage. They then 
proceeded, and had arrived within a day's journey of Galatz, 
when a storm arose, and they all went down. Payment of the 
loss was resisted, on the ground that the vessels, on leaving 
Lyons, were not seaworthy for the whole voyage. But the 
Court held, on the authority of previous cases {Biooon v. Sadler 
and Biccard v. Shepherd), that if different degrees of sea- 
worthiness were necessary for difierent stages of a voyage, it 
would be enough if the vessel were, at the commencement of 
each stage, properly manned and equipped for it. Conse- 
quently, as was observed by Mr. Justice Willes, " in descending 
the Rhone, a vessel must be seaworthy (if I may use the term) 
for the Rhone, and from Marseilles to Galatz, she must be ready 
for the sea ; " and this had been complied with. 

The same principle was applied in relation to a risk on a 
whaling vessel bound from Hull to the Greenland Fisheries vid 
Shetland, when the degree of seaworthiness requisite from Hull 
to Shetland was decided to be diflferent from that which was 
necessary for the remainder of the voyage (m). 

{k) Parmeter v. Cousins, 2 Camp. (C. P.) 37. 

235, 237; HaugJUony, Umpire Marine (?/i) Parker v. Potts,^ Arnoiild on 

Insurance Co., L. R. 1 Ex. 206. Insurance, 4th ed., p. 606. 

(/) Bouillon V. Lupton, 33 L. J. 
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If the vessel be unseaworthy for any distinct stage of the 
adventure, on entering upon it, the policy will be avoided, and 
no subsequent loss will be recoverable, though the defect may 
have been remedied before loss, and the loss have occurred 
irrespective of it (n). As already stated, the warranty of sea- 
worthiness only attaches at the inception of the risk ; so that, 
in the case of an insurance out and home, if the risk be one and 
indivisible, the sailing of the vessel outward in a seaworthy state 
will satisfy the warranty, and there will be no breach, though 
the vessel should be unseaworthy upon sailing on her home- 
ward passage, or from any intermediate port (o). 

The standard of seaworthiness is not only variable according 
to the nature of the voyage ; it is also relative to the construc- 
tion of the ship. 

The effect of this qualification was very clearly shown in 
the trial of an action upon a policy of insurance to the East 
Indies by the " Ganges," which was a steamer built at Glasgow, 
and specially constructed for the navigation of the river Indus. 
She was not seaworthy for the voyage in the ordinary accepta- 
tion of the term ; but the underwriters had been informed 
of her peculiar construction, and had charged an extra pre- 
mium in consequence. The owner had also done everything in 
his power to render her as seaworthy as such a vessel could be 
made. She was lost, notwithstanding, and payment was re- 
sisted on the ground that, to comply with the implied warranty, 
she ought to have been as seaworthy as an ordinary ocean- 
going steamer. The Court held, however, that the standard of 
seaworthiness is a variable one according to the nature of the 
adventure ; and that if an insurer agrees, with full knowledge 
of the facts, to insure a vessel incapable, from size or construc- 
tion, of being brought up to the ordinary standard of seaworthi- 
ness, the implied warranty will be satisfied if the vessel is made 
as seaworthy as she is capable of being made (p). 



(n) Quebec Marine Insurance Co, v. on Insurance, 4th ed., p. 593. 
Cmninerdal Bank of Canadxiy L. R. 3 {p) Burgess v. Widckam^ 33 L. J. 

P. C. 234. (Q. B.) 17. The following extract 

(o) Bennany. JFoodbrid(je, Arnould from the judgment of Blackburn, J., 
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lu every case where the defence of unseaworthiness is set up 
to a claim under a policy of marine insurance, the burden 
of proof rests as a matter of law throughout upon the defen- 
dants. If, however, the vessel should become leaky or otherwise 
disabled^ or should sink to the bottom of the sea, soon after 
sailing, without the ostensible happening of a peril insured 
against to account for it, the fair and natural presumption 
is that the disability arose from causes which existed prior to 
the commencement of the voyage. This is however a pre- 
sumption, not of law but of fact, which it is for the jury 
to consider together with any counter evidence which may 
be adduced on behalf of the plain tiflfs, subject to the right of 
the judge to rule whether there is any evidence to go to the 
j"ry(g). 

Where goods are insured for a voyage, there is no implied 
warranty in the policy that the goods are seaworthy, though 
the underwriter will not be liable to pay for any damage 
resulting from the vice propre of the thing insured (r). 

2. Deviation is a voluntary departure from the usual mode of 
conducting the adventure in which a vessel is engaged. It 
may consist in undue delay in the commencement or prosecu- 
tion of the voyage, in a divergence from the usual track of 
navigation, or in any other proceeding that varies the ordinary 
risk. In the case of a voyage policy, deviation will determine 
the liability of the underwriters from the moment when it is 
committed, unless occasioned by justifying causes, which, with 
the subject of deviation in general, will be referred to at length, 
in commenting upon the voyage. 

3. The legality of the adventure to which the contract of 



will sIjow very clearly the grounds of 
the decision m this case : — "I think 
that on such an adventure as this, viz., 
sending a rirer steamer across the 
ocean, the warranty of seaworthiness 
was complied with, if as much was 
done to make her fit for the voynge as 
was in such adventures usual and 
proper, though it might not make her 
as fit for the voyage ns would have heen 
usual and proper, if the adventure had 



heen that of sending out an ordinary sea- 
going vessel." Clajpha/m v. Langton, 2 
Mar. L. C. 55. 

(q) See Lord Eldou's judgment in 
Watson V. Clark, 1 Dow. 866 ; also 
Pickup V. 7*he Thames d: Mersey 
Marine Insurance Co., 4 Asp. Mar. L. 
C. p. 46. 

(r) Koebel v. Saunders, 2 Mar. L. C. 
68. 
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insurance applies is, as already stated, an implied warranty. 
No policy of insurance will be upheld by our Courts if eflfected 
to cover a trade or voyage prohibited by the law of this 
country. The reasonableness of this position is evident, for 
the law would be inconsistent with itself, if, while forbidding 
a certain course, it were to sanction a contract founded there- 
upon («). 

In accordance with the principle stated, no policy of in- 
surance will be valid if eflFected to cover a trading adventure 
intended to contravene the revenue laws of this country, or, 
in common parlance, to smuggle; but, on the other hand, 
smuggling by the master or crew without the connivance of 
the shipowner, would not suffice to vitiate the conti-act, for 
such conduct would amount to barratry, which the policy ex- 
pressly covers. 

Policies upon risks which contravene either the statutes 
enacted to regulate trade and navigation or the commercial 
treaties entered into with other countries, are void equally with 
those which run counter to the revenue laws ; subject, however, 
to the exception given in the previous case, namely, that if the 
adventure can be canied out without violating the law, an 
illegal act performed in the prosecution of it will not invalidate 
the policy, unless knowingly committed by or with the con- 
currence of the assured (t). Thus, in a case where the master 
of a vessel in the timber trade stowed a portion of the caigo on 
deck during the winter season, and contrary to statute sailed 
without a clearance certificate that the cargo was below deck, 
it was held that the illegality did not vitiate the policy, it 
having been committed without the knowledge or privity of the 
owner (u). Again, where a ship, not licensed by the Board of 
Trade to carry passengers, did carry them, it was held that inas- 
much as such carriage was the unauthorised act of the master 

{s) As Tindal, C.J., observed in collateral contract founded upon it 

Ucdijumd y. Smith (7 M. & G. 457) :— could be enforced.'* 

** A policy on an lUegal voyage cannot {£) Waugh r. Morris, L. R. 8 Q. B. 

be enforced ; for it would be singular if D. 202. 

the original contract being inyaud, and (u) WHson v. Rankin, L. R. 1 Q. 6. 

therefore incapable to be enforced, a 162. 
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alone, without the knowledge of the owners and contrary to 
their intentions, the policy was not vitiated by the illegal car- 
riage of passengers (x). 

The law of England does not take cognizance of the re- 
venue laws of foreign countries in the same way that it does of 
our own, so as to regard any contravention of them by British 
subjects as illegal ; and consequently a policy of insurance upon 
an adventure prohibited by the fiscal regulations of a foreign 
state will not be held invalid by our Courts (y). 

There are risks which it is illegal to insure, not because they 
are at variance with the permanent law of the land, but because 
they are opposed to public policy, especially in time of war. 
Such, for example, are insurances efifected on behalf of alien 
enemies, or to cover trading adventures to an enemy's port, 
which in both cases are wholly void and inoperative (z). The 
case is diflferent with respect to insurances efifected upon the pro- 
perty of neutrals against war risks, which are not invalid in the 
neutral country, though the adventure to which they attach 
may be liable to capture by a belligerent. For instance, in the 
event of a port being blockaded, a trading adventure by neutrals 
to run the blockade, though liable to confiscation under the 
laws of war, is not illegal, and may therefore be made the 
subject of a valid insurance in the neutral country (a). As, 
however, the ordinary risk is much enhanced by such an enter- 
prise, the intention of the assured must be disclosed to the 
underwriter at the time when the insurance is efifected, other- 
wise the policy will be void on the gi-ound of concealment. 

In time of maritime war, it is often necessary that a vessel 
should be provided with documents to prove her neutrality, 
should it be called in question by a belligerent ; and, accord- 
ingly, it is an implied condition of the policy that the vessel 
shall be furnished with all such papers as are required either 
by the law of nations or by international treaties (6). The 



(a;) Dttdgeon v. Pembroke, 2 Asp. (s) See Arnould on Insurance, 4th 

Mar. L. C. 323. ed., p. 640. 

(y) Lever' y. Fletcher, Park on In- (a) Ihul.y 650. 

surance, p. 269. {b) Ibid., 619. 
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failure to have on board documents of this nature, if it be a 
ground of the condemnation of the ship, will discharge the 
underwriter from liability to the assured, if the latter be the 
shipowner, though it will not extend to the forfeiture of the 
rights of other parties, such as owners of cargo, who are not in 
any degree responsible for the omission (c). 



VL— SLIPS AND COVERING NOTES 

A slip is, as already explained (d), a brief memorandum of the 
chief particulars of the risk, which, accoixJing to the practice at 
Lloyd's, is placed before the underwriters when the risk is 
oflFered, and initialed by them, if approved, for the sums which 
they respectively agree to insure. A covering note is a more 
formal document than a slip, and is usually issued by insurance 
companies, or other underwriting bodies, when the risk is taken, 
as an interim policy, pending the execution of the stamped 
document. 

The slip and covering note, being unstamped, are alike 
devoid of legal validity, under the statute 30 Vict, c, 2^, ss. 7 
and 9, which provides that " no contract or agreement for sea 
insurance shall be valid, unless expressed in a policy,*' and that 
" no policy shall be pleaded or given in evidence in any court to 
be good or available in law or in equity, unless duly stamped." 
It follows from these enactments that, neither a slip nor a 
covering note will constitute a contract enforceable in any court 
of law or equity, nor will any endeavour to evade the operation 
of the Stamp Acts be sanctioned (e). Thus, in an action upon 
a covering note (/), it was agreed that for the purpose of the 
case it should be taken as if there were a duly stamped policy ; 
but the Coui*t ordered the case to be struck out, on the ground 
that they could not hear it without sanctioning what amounted 
to an evasion of the stamp laws. Baron Martin observing, " If 



(c) lMd.f 628. Mar. L. C, v. 1, p. 397. 

{d) AntCf s. 3. (/) Nixmi v. Albion Marine In- 

(e) Parry v. The Oreai Ship Co., surance Co.y L. R. 2 Ex. 338, 
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CHAPTEE II. 

THE ESSENTIALS OF THE CONTRACT. 

I.— THE ESSENTIAL REQUISITES OF THE POLICY. 

The terms of the ordinary policy may be classified under 
three heads : — First, there are certain conditions common to all 
policies, without any one of which no such contract is complete ; 
secondly, there are conditions, in general use, but not essential 
to the making of a complete instrument ; and thirdly, there are 
special and occasional clauses which vary with the exigencies of 
each case. The following are the particulars which are essential 
to the making of a complete policy of marine insurance : — 

1st. The name of the assured or of his agent (a). 

2nd. The promise to insure. 

3rd. The name of the vessel to which the insurance re- 
lates (6). 

4th. The voyage, or period of time, covered by the policy. 

5th. The subject-matter insured. 

Cth. The perils, or causes of loss, insured against. 

7th, The premium (c). 

8th. The subscriptions of the underwriters {d), with the 
date of execution of the policy. 



(a) Policies in blank are void at law 
under 28 Geo. III.'c. 56. 

(b) Except in the case of a floating 
policy, see Ch. I. s. 1. 

(c) The consideration is, in English 
law, a necessary element besides the 
promise to create a contract by mere 
agreement ; Leake on Contracts, p. 
310. '*In the case of mutual pro- 
mises, there must be a reciprocity of 



obligation ; ** Chitty on Contracts, 6th 
ed., pp. 43, 44. 

{d) It has been stated that it is not 
indispensably necessa^ that the sum 
insured should be specified in the policy, 
as an undenwriter may bind himself to 
pay the value of the interest insured, 
or a given proportion of it, without 
defining the amount of his liability 
(Marshall on Insurance, 2nd ed., p. 
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9th. The place where the policy is made (e). 
10th. The stamp. 

It is provided, by the stamp laws (/), that "no contract or 
agreement for sea insurance (other than such insurance as is 
referred to in the fifty-fifth section of the Merchant Shipping 
Act Amendment Act, 1862) shall be valid, unless the same is 
expressed in a policy," and also that " every policy shall specify 
the particular risk or adventure (g), the names of the subscribers, 
and the sum or sums insured ; and in case any of the above- 
mentioned particulars shall be omitted in any policy, such 
policy shall be null and void to all intents and purposes " Qi). 



II.— THE PREMIUM. 

The two most material terms of the policy are the promise 
and the consideration, for these constitute the gist of the 
engagement entered into by the contracting parties. In the 
common form of policy, the covenant on the part of the under- 
writers to perform the obligations of the insurance is conjoined 
with an acknowledgment of the receipt of the premium, in the 
following words : — 

And so we the Assurers are contented, and do hereby 
promise and hind ourselves, ea^ch one for his own 
Part, our Heirs, Executors, and Goods, to the 
Assured their Executors, Administrators, and 



336) ; but this course is never resorted 
to in practice, and would fail to satisfy 
the Revenue Laws, see below. 

(c) It is expedient, if not necessary, 
that this should be inserted, as every 
mercantile contract is constnied with 
reference to the usages of the place 
where it is made. 

(/) 30 Vict. c. 23, s. 7. 

(g) To specify the limits of the risk 
by periods of time, is a sufficient com- 
pliance with this requirement ; Edwards 



V. Aherayron MiUual Ship Insurance 
Society^ 2 Asp. Mar. L. C. 469. 

{h) Under this section, it has been 
decided that policies issued by a 
Mutual Marine Insurance Association 
(neither incorporated nor registered), 
and signed by the managers on behalf 
of the members are invtdid, such poU- 
cies not specifying the names of the 
subscribers or underwriters as required 
by tlie Act ; Re Arthur Average Asso- 
datum, 2 Asp. Mar. L. C. 530. 

D 2 
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Assigns, for the true Performance of the Premises, 
confessing ourselves paid the Consideration due 
unto us for this Assurance hy the Assured , 

at and after the Rate of 

In point of fact, the premium is seldom, if ever, paid when 
the policy is subscribed ; but, by the receipt clause it is allowed 
to have been paid from the moment of subscription, so as to 
preclude the underwriter from making any objection to fulfil his 
part of the contract upon the ground of want of consideration (i). 
It may appear at first sight to be a one-sided arrangement that 
the underwriter should be absolutely bound to his promise, 
while the payment of the premium, which is the consideration 
for the promise, should be taken for granted ; but the object 
of this arrangement will be recognized as we proceed to consider 
how the relation between the underwriter and the assured is 
aflfected when the insurance is made through the intervention 
of a broker. And it is to be remembered that the common 
form of policy is adapted to the system of private underwriting, 
in which the intervention of a broker is almost a necessary 
factor. 

When a policy of insurance is eflfected by a broker, the direct 
relation between the assured and the underwriter is in a degree 
superseded ; for the broker is responsible to the underwriter for 
the premium, although the underwriter is still liable to the 
assured for a loss, in the event of such happening. The relative 
positions of the three parties are, as follows : — the assured is 
debtor to the broker, and the broker to the underwriter for 
premiums ; and the underwriter is debtor to the assured for 
losses (k). 

It results from this arrangement that, as the assured is ac- 
countable only to the broker for the premium, the obligation 
which the underwriter assumes by insurance to protect the 
assured against loss ought not to be conditional upon the receipt 
of the premium, which is due to him from a third party, and 

'i) Arnould, 5th ed., p. 246. (k) Arnould, 6th ed., p. 192. 
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hence, the receipt clause is inserted. The insurance broker, in 
effect, purchases from the underwriter on behalf of the assured, a 
complete contract of insurance, and becomes directly responsible 
to the underwriter for the premium. 

The underwriter is prevented by the receipt clause from 
claiming the premium from the assured direct, or seeking to set 
oflf unsettled premiums against losses ; he must look to the 
broker for his consideration, and the latter to the assured. In 
short, the underwriter is entirely debarred from claimin<y upon 
the assured direct ; unless, indeed, the latter has acted fraudu- 
lently, or has connived at the commission of fraud by the broker, 
in the particular instance (1), 

It is settled law that the insurance broker has a lien for the 
amount of the premium on every policy eflfected by him, whether 
for a principal, or for an agent. If one broker employs another 
to eflfect an insurance and divides the brokerage with the latter, 
the sub-agent has a lien for the premium paid by him to the 
underwriters, both as against the principal and the agent first 
employed, and is entitled to hold the policy until that lien is 
satisfied, though the premium has been paid by the assured to 
the first broker (m). Further, when the broker has been 
employed by the assured direct, he has a lien upon each policy 
in his possession for the general balance of his account with the 
latter. 

In the event of loss, as we have already observed, the under- 
writer is liable direct to the assured, but the latter generally 
employs the broker to collect the claim, in which case, the mode 
of settlement is to some extent regulated by custom. Accord- 
ing to the usage of Lloyd's, which extensively prevails elsewhere. 



{I) Ibid., 247. 

(m) Fisher v. Smith, 4 Asp. Mar. L. 
C. 60. The following passage from 
Phillips (vol. ii., s. 1909) .was cited 
with approval in tlie course of the 
judgments, both in the Court of Appeal 
and the House of Lords, as correctly 
setting forth the law on the point in 
question : ** The agent who effects a 
policy for his principal, and advances 
the premium, or becomes responsible 



for it, and retains the policy in his 
hands, has a lien upon it for his com- 
mission and the premium, until the 
same are paid to him or he is supplied 
with funds for the ])ayment, whethrr 
his immediate employer is the assured 
himself or an intermediate agent ; and 
in the latter case, whether the inter- 
mediate agency was known or not to 
the sub-agent claiming the lien. 
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the broker has two running accounts, one with the underwriter 
and the other with the assured. In accounting to tlie 
underwriter, he credits the latter with all premiuras and debits 
him with any losses incurred. At certain periods, a balance is 
struck, and the underwriter receives or pays, according as the 
result of the account is favourable or the reverse. A similar 
account is opened by the broker with the assured, only that, in 
that case, the principal is debited with the premiums and 
credited with the losses. According to the usage of Lloyd's, when 
a loss occurs, on the production of the policy by the broker, the 
loss is signed off, and the amount is due in cash at the expiration 
of seven days. Where, at that time, premiums are due from the 
broker to the underwriter, there are two ways of arriving at a 
settlement, viz., either, (1) cheques are exchanged, i.e., a clean 
cheque is given for the loss in exchange for a cheque for the 
premiums to the end of the month previous to that in which 
the loss is settled ; or, (2) the loss is set against the premiums 
owing, and the balance paid either way at the end of the seven 
days. If, however, the balance is inconsiderable one way or 
another, or the claim is a small one, the amount due at the end 
of the seven days, instead of being then paid in cash, is often 
allowed to run on in account ; but, this is entirely a matter of 
aiTangement between the parties. If the loss is a considerable 
one, the settlement between broker and assured, as between 
underwriter and broker, is made at the expiration of seven 
days from the date when the loss is signed off upon the policy, 
provided the broker has been placed in funds by the under- 
writer : if the loss is a small one, it is generally credited 
in account, in which case settlement is made on the eighth of 
the ensuing month. Where the assured employs a broker to 
collect a loss, he is bound by the usage, if he have either 
expressly or by implication assented thereto; but he is not 
bound by the usage, if he were not cognizant of it ; for, as was 
stated by Lord Tenterden in the course of his judgment in 
Bartlett v. Pentland (n) : — " The usage in a particular place, or 
of a particular class of persons, cannot be binding upon other 

(n) 10 B. & Cr. 760. 
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persons, unless those other persons are acquainted with the 
usage and adopt it." Accordingly, at common law, nothing 
short of a payment in cash to the broker of the amount of the 
loss will discharge the underwriter of his liability to the assured ; 
but, where the usage is known and assented to, a settlement in 
account in the manner above described will be deemed a 
suflScient discharge (o). 

In the companies' policies, it is usual to substitute for the 
acknowledgment of the receipt of the premium, a promise on 
the part of the assured to pay it, by some such clause as the 
following : — '' Now this policy witnesseth that in consideration 
of the said person or persons effecting this policy promising 
to pay to the said Company the sum of as a premium 

at and after the rate of per cent, for such insurance, the 

said Company takes upon itself the burthen of such in- 
surance," &c. (p). 

Under the clause so worded, the obligation of each party to 
the other stands upon the same footing ; and, the person 
effecting the insurance, whether principal or agent, is account- 
able for the premium to the underwriter, there being no 
acknowledgment of its receipt in the policy, but only of the 
promise to pay it. 

Before quitting this branch of the subject, we have to notice 
briefly the circumstances under which a return of premium is 
claimable by the assured from the underwriters. The principal 
rules applicable to the matter were formulated by Lord 
Mansfield {q) in the following terms : — " The first is, that 
where the risk has not been run, whether this be owing to the 
fault, pleasure, or will of the insured, or to any other cause, the 
premium shall be returned ; " — ** another rule is, that if the 
risk has once commenced, there shall be no apportionment or 
return of premium afterwards." These rules have to be received 
with some qualifications. First, when it is said that the 

(o) Amould, 5tli ed., 197. the true performance of the premises, in 

\p) Another form is the following : consideration of the sum paid or to he 

— ** And the Company are contentedf paid them for this Assurance, at and 

and do hereby hold themselves bound to after the rate of ." 
tJie assured, his or their heirs, <fcc., for {q) In 7)/rie v. Fletcher, Park, 434. 
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premium is to be returaed, if the risk be not run owing to the 
fault of the assured, it is clear that only innocent fault is 
meant ; for, if the policy be void owing to the actual fraud on 
the part of the assured, or his agent, no return is due {qq). On 
the other hand, if the policy be vitiated owing to the fraud of 
the underwriter, the premium must be returned (r). Where 
the contract is void, owing to a known illegality, as in the case 
of the effecting of a wager policy contrary to statute, the 
premium is not recoverable, as the assured, being himself to 
blame, cannot set the law in motion. In an action for a return 
of premium under an illegal contract. Lord Mansfield ob- 
served : — " This then is a gaming policy, and against an Act of 
Parliament ; and therefore it is clear that the Court will not 
assist either party, according to the well-known rule that, in 
pari delicto, <S:c. Not that the defendant's right is better than 
that of the plaintiff's, but they must draw their remedy from 
pure fountains " (s). 

Again, when it is said that, if the risk have once commenced 
there shall be no return, it is assumed that the risk is one and 
indivisible. Where, however, it is customary to divide the risk, 
and to make a proportionate return for the part not run, the 
Courts will allow the assured to recover for that part (t). 

Where the policy is vitiated ab initio, owing to the breach of 
an express or an implied wan-anty, a return of premium will be 
allowed (u) ; but, a deviation, which has the effect of avoiding 
the policy from a certain point will not entitle the assured to 
claim a return, unless the risk were by usage divisible at that 
point. 

The same rules which apply to a return of the whole premium 
owing to the absence of risk apply to a return of a part of the 
premium owing to a short interest, or double insurance. The 
underwriter is liable to make a return of premium correspond- 
ing with that part of the sum insured upon which no risk has 

(qq) Rivaz v. Gcrtcssit i Asp. Mar. L. (t) For the cases, see Arnould, 4th 

C. 377. ed., i)p. 389—391. 

(r) Amould, 4th ed., p. 994. {u) Ibid., 995. 
(s) Lownj V. Bourdieu, Park, 426. 
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been run ; but, if he were at any time liable to the full extent 
of the sum insured, no return is due for short interest, unless, 
as already observed, the risk were divisible at the point where 
interest ceased (x). 



IIL—THE STAMPING OF POLICIES. 

For fiscal purposes, the expression "sea insurance" has been 
defined to mean " any insurance (including re-insurance) 
made upon any ship or vessel, or upon the machinery, tackle, 
or furniture of any ship or vessel, or upon any goods, mer- 
chandise, or property, of any description whatever, on board 
of any ship or vessel, or upon the freight of or any other 
interest which may be lawfully insured in or relating to any 
ship or vessel ; " and the word " policy " has been defined to 
mean " any instrument xohereby a contract or agreement for 
any sea insurance is made or entered into** (y). An insurance 
upon goods, merchandise, or other property which includes, not 
only a sea risk, but also a land risk incidental to the transit 
insured, is a " sea insurance " within the meaning of the Stamp 
Acts (0). 

Stamp Duties on Policies of Sea Insurance (a). 

Voyage Policies, — In respect of every full sum s, d. 
of one hundred pounds, and in respect of 
any fractional part of one hundred pounds 
insured 3 

Time Policies, — In respect of every full sum of 
one hundred pounds, and in respect of any 
fractional part of one hundred pounds in- 
sured : — 

Where the insurance shall be made for 
any time not exceeding six months . .03 

(x) For a full treatment of the (a) As contained in Schedule B. of 

subject, reference is made to Amould. the Customs and Inland Revenue Act, 

4th ed., pp. 997—999. 1867, 30 & 31 Vict, c. 23, see Appen- 

iy) 31 & 82 Vict. c. 23, s. 4. dix. 

(s) 47 & 48 Vict. c. 62, s. 8. 
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Wliere the insurance sball be made for 
any time exceeding six months and not 
exceeding twelve months . . . .06 

The other leading provisions of the Stamp Acts are in 
substance as follows : — 

No policy may be made for any time exceeding twelve 
months, and every policy made for any time exceeding twelve 
months shall be null and void to all intents and purposes (6). 

No policy may be pleaded or given in evidence in any court 
or admitted in any court to be good or available in law or in 
equity, unless duly stamped (c). 

No policy may be stamped at any time after it is signed or 
imderwritten by any person, except in the following cases (d) : — 

(a.) Mutual insurance policies which, having been stamped 
for the amount originally insured, require to be additionally 
stamped to enable them to bear an increased amount. 

(6.) Policies made abroad, but enforceable within the United 
Kingdom, which may be stamped .at any time within fourteen 
days after they have been first received in the United 
Kingdom. 

(c.) Policies may be stamped for the purpose of being given 
in evidence, after the execution thereof, subject to the penalty 
of one hundred pounds. 

No alteration which may lawfully be made in the terms and 
conditions of any policy after it is underwritten is prohibited ; 
provided that, " such alteration be made before notice of the 
determination of the risk originally insured (e), and that it 
shall not prolong the time covered by the insurance thereby 
made beyond the period of six months in the case of a policy 
made for a less period than six months, or beyond the period 
allowed by this Act in the case of a policy made for a greater 



{b) Ibid., s. 8. which is caused **&y the loss or safe 

(c) Ibid.f s. 9. arrival of the thing insured, or by the 

{d) Ibid. ; 39 Vict. c. 6, s. 2, and fitial end and conclusion of the voyage. " 

33 & 34 Vict. c. 97, s. 117 ; 44 Vict. Per Lord Ellenborough, in Kensington 

c. 12, s. 44. V. Inglis, 8 East, 273. 
(e) The determination of the risk 
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period than six months, and that the articles insured shall 
remain the property of the same person or persons (/), and that 
no additional or further sum shall be insured by reason or means 
of such alteration " (gr). 

Where a sea insurance is made for a voyage and also for time; 
" or to eostend to or cover any time beyond thirty days after the 
ship shall have arrived at her destination and been there 
moored at anchor, the policy shall be chargeable with duty as 
a policy for a voyage and also with duty as a policy for 
time " (h). For instance, a policy on a ship or goods insured for 
a voyage, and for a period exceeding thirty days and not 
exceeding six months after arrival, would be chargeable with 
duty at the rate of threepence per cent, for the voyage and 
threepence per cent, for time, or sixpence per cent, in alL 

A policy on goods, merchandise, or other property which is 
executed for a transit inclusive of land as well as sea risks is to 
be stamped as a '* sea insurance," without any additional stamp 
being affixed on account of a portion of the transit being made 
by land (i). 

Allowance for spoiled stamps on policies which have inadver- 
tently been filled up in an incorrect manner, but not under- 
written, will be made by the Commissioners of Inland Revenue, 
provided the application shall be made for the allowance 
within six months after the policies have been spoiled or ren- 
dered useless {k). 



(/) A similar clause in a previous 
enactment was construed to prohibit 
the substitution of an essentially 
different subject for the one named in 
the policy, as ** goods" for "outfit," 
without a new stamp, as it could not 
be said that the thing insured remamed 
the property of the same person. Hill 
V. PaUen, 8 East, 373 ; I Camp. 72. 

ig) 30 & 31 Vict. c. 23, s. 10. 

(h) Ibid., s. 11, as modified by 47 & 
48 Vict, c 62, s. 8. 

(i) 47 & 48 Vict c, 62, s. 8. The 



Board of Inland B«vcnue are advised 
that a policy for a transit, including 
land and sea risk, does not require any 
extra stamp in respect of fire risk 
during the land transit, see Appendix. 
{k) 30 & 31 Vict., c. 23, s. 17. For 
particulars of the penalties imposed for 
oreaches of the revenue enactments and 
other details, reference is made to the 
text of Stamp Acts relating to policies 
of sea insurance, as given in extenso in 
the Appendix. 
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IV,— ALTERATIONS, 

It is a general rule that, when a policy has once been fully 
underwritten, no alteration can be made in its terras, unless 
by the consent of all parties, or by order of a court of law or 
equity. The parties may indeed make any alteration they 
think fit, whether by way of erasure, addition, or correction of 
the terms of the instrument ; and, such alterations, if duly 
signed and not contrary to the provisions of the Stamp Acts, 
will have as much validity as though they formed part of the 
original agreement. Again, if a mistake has been made in 
filling up the policy, and the consent of all parties cannot be 
obtained to the necessary correction, it lies within the powers of 
a court having equitable jurisdiction to reform the instru- 
ment, so that it may give effect to the original intention of the 
parties Q), 

Apart however from common consent, or judicial authority, 
no alteration can lawfully be made in a policy after it is 
fully subscribed ; and, the efioct of the making of a material 
alteration by the assured will be to invalidate the contract, 
excepting as regards those underwriters who expressly agree to 
the alteration by affixing their signatures or initials thereto (7>i), 
It would appear, from the cases, that an alteration, to be 
material, must be one which makes a real diflference in the 
risk insured. A mere verbal alteration will not vitiate the 
policy, though the altered term will be a nullity as regards 
those underwriters who have not consented to its insertion. 

The rights at Common Law which the parties possess to 
modify the contract at will are limited by the statutory regula- 
tions specified in the previous section. An alteration, to be 
covered by the original stamp, must be made before the deter- 
mination of the risk originally insured ; and, it must neither 
prolong the time covered by the policy beyond the period for 
which duty has been paid, effect a change in the property 

{I) For the authorities, see Amould, (m) Aniould, 251. 

4th ed., 248, 249 j Marshall, 2nd ed., (??) Of the 35 Geo. 3, c. 63, s. 13. 

343. 
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insured, or involve the insurance of an additional amount. The 
object of these restrictions is to protect the revenue by prevent- 
ing the making of a new contract, in whole or in part, under cover 
of an alteration, without the payment of the additional duty 
properly incurred. Accordingly, as already noticed, it was held 
that the subject-matter of an insurance could not be altered from 
" ship and outfit ** to " ship and goods " without a new stamp, 
as the alteration was a breach of the requirement " that the 
articles insured shall remain the property of the same person or 
persons "(o). On the other hand, it has been held that the 
statutory restrictions do not prohibit the correction of a mis- 
take, as in the name of the ship, or the subject-matter of the 
insurance; the extension of a warranty of sailing, before the 
determination of the risk ; the conversion of a summer into a 
winter risk, upon payment of an additional premium, by the 
modification of a similar warranty ; or, the making of an altera- 
tion in the vessel's port or ports of destination during the cur- 
rency of the policy (p). 



v.— THE EXECUTION OF THE POLICY, 

The mode in which a policy is executed varies according as 
the insurance is made with individual subscribers or a company. 
In the former case, the execution takes place upon the sub- 
scription of the policy. The ordinary mode of subscribing a 
policy made with private under writei*s is for the agent to specify 
at the foot or on the back of the instrument the name of each 
underwriter for whom he is authorised to take the risk, with the 
respective sums insured, and the date of subscription ; thus — 

£100, A. B. \ 

£100* E F I ^^^ ^' ^'' ^°® liundred pounds each, Ist Januarj', 1885. 

£100', G. H. ) 

Each subscription constitutes a distinct contract with the 

(o) Hill V. PaUeriy 8 East, 373. Acts, p. 146 ; see also Vacher's Stamp 

Ip) The cases wiU be found collected Digest, pp. 170 — 172. 
and summarised in Fisher on the Stamp 
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assured, whose right of action lies in consequence against the 
individual underwriter, and not against the aggregate body (q). 

The policy is generally subscribed in the names of the under- 
writers by an agent who is authorised to take insurances on 
their account. An agent is understood to have been authorised 
for this purpose if he is in possession of a written authority ; or, 
even if he has been in the habit of subscribing policies with the 
knowledge and approval of the underwriters. Power to sub- 
scribe policies implies power to sign oflF losses on behalf of the 
underwriters. A subscription in the usual style of a paitnership 
firm is valid (r). 

In the event of an agent subscribing a policy on behalf of an 
underwiiter for a sum in excess of a limitation imposed upon 
him by the latter, it has been decided that the underwriter is 
not liable for any portion of the sum affixed to his name, even 
though the assured be ignorant of this particular restriction^ 
provided it is notorious in the place where the contract is 
entered into that some limitation is imposed by underwriters 
upon their agents (s). 

Every subscription should be dated. The date to be inserted 
is the day, month, and year, when the underwriter subscribes 
the policy ; and the place for its insertion is immediately after 
the underwriter's name. 

The mode of execution of policies of insurance eflFected with 
a joint stock company or association of underwriters will de- 
pend upon the deed or articles of the company or society. In 
general, it will take place when the policy is signed or sealed, 
or both signed and sealed, as required by the constitution of the 
office. 

A policy which has been executed may be cancelled by the 
underwriter before issue ; but, after it has once been delivered, 
either actually or constructively, to the person for whose benefit 
it is intended, it cannot be cancelled without the consent of 
both parties (t), It is not within the ordinary functions of a 

iq) Arnoiild, 5th ed., 149. (») Baines v. Hieing, L. E. 1 Ex. 

(r) Ibid., 249. 320. 

(t) Amould, 5th ed. 274. 
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broker to cancel a contract of insurance once completely effected, 
without the express authority of the assured. 

In an action upon a policy of insurance which purported to 
be " signed, sealed, and delivered " by two of the directors of 
the company in the presence of their secretary, the statement 
to that effect was deemed to be conclusive as against the com- 
pany that the policy was not only duly signed and sealed, but 
also duly delivered. A policy, " signed, sealed, and delivered," 
is complete and binding as against the party executing it, 
though, in fact, it remains in his possession, unless there is 
some particular act required to be done by the other party to 
declare his adoption of it; and, it is not necessary that the 
assured should formally accept or take away a policy in order to 
make the delivery complete. Under such circumstances, the 
broker who has effected the insurance, has no power, without 
express instructions from the assured, to direct that the policy 
be cancelled (u). 



VI.— EXPRESS WARRANTIES 

An express warranty is a condition inserted in writing upon 
the face of the policy, the literal fulfilment of which is essential 
to the validity of the contract (x). The question as to whether 
any clause is to be considered a warranty, depends upon 
whether it is merely descriptive or a part of the contract. If 
it does not consist of words of description, it is a warranty (y). 
The difference between a warranty and a representation has 
already been stated (0). 

It is not necessary that the actual word " warranted " should 
be used in order to constitute a warranty. Thus, the words " in 
port," or " all well *' on a certain day, or any other such declam- 
tion, possesses as much force without the word " warranted " 
prefixed as with it. Indeed, in some instances, even an express 
declaration is not essential ; but a mere written description will 

(u) Xenos v. Iftdfc^w, L. R. 2 H. {y) Corkling v. Masscy, L. T. Rep. 

L. 296. V. 28, p. 637. 

(a?) Arnould, p. 543. (2) Ante, Ch. I., s. 4. 
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constitute a warranty ; as in the case of a vessel described in 
the policy as an " American ship," when it was ruled that this 
expression was equivalent to an express declaration that the 
nationality of the ship was American (a). 

Every warranty must be expressed upon the face of the 
policy. The place of its insertion is immaterial, whether in the 
body, margin, or at the foot of the document; but it must 
appear somewhere. An express declaration written upon a 
paper, which is folded inside the policy at the time of subscrip- 
tion does not constitute a warranty ; neither does one which is 
gummed or wafered to the policy itself (6) ; but records or other 
papers may be made a part of the written contract, by a dis- 
tinct reference to them in the policy (c). 

It is of no avail to plead inability, accident, or even the 
operation of a peril insured against, as an excuse for non-com- 
pliance with an express warranty. Thus, a vessel was wairanted 
to sail on a certain day, and was in readiness to fulfil the condi- 
tion, when she was arrested by the authorities, and detained 
until after the specified date. It was held that, notwith- 
standing the detention was occasioned by the intervention of 
superior force, and that "restraint of princes" was a peril 
insured against, the underwriter was discharged by the breach 
of the warranty (d). 

The only legitimate grounds for non-compliance are : First, 
such a change of circumstances as to render the warranty inap- 
plicable, as in the case of a vessel " warranted to sail with 
convoy," supposing peace were known to have been proclaimed 
before the ship sailed; and secondly, if, subsequently to the 
agreement to insert a warranty being entered into, and prior to 
the time for the execution of it, a law were passed rendering 
fulfilment illegal (e). 

Warranties may refer to the date of the ship's sailing ; to her 
classification, construction, equipment or nationality ; to the 
weight or description of cargo, the course to be pursued during 

(a) Araould, pp. 544, 545. (d) Araould, p. 548. 

(6) Park, pp. 424,425. (e) Ibid, 

(c) Phillipe, 4ch ed., s. 70. 
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the voyage, or to a number of other circumstances connected 
with the risk. 

An express waiTanty in frequent use is the following (/) : — 

Warranted not to sail from the Baltic, White or Black SeaSy 
or British Nm^th Amelia, between the 1st day of October 
and tlie 1st day of Api^l, nor from the West Indies or 
Gvlf of Mexico between the 1st day of August and the 
12<A day of January, 7bdr to sail to tlte Baltic before the 
20th day of March, nor after tlie 10th day of September, 
and nx>t to go to the Azores. 

A distinction has been drawn by the Courts between a mere 
warranty " to sail " inserted in a voyage policy, and a warranty 
" to depart," or " to sail from " a specified port, on or before a 
given date. In the former case, the warranty is satisfied, if 
there be a bond fide commencement of the voyage, the ship 
being in a state of complete readiness to pursue the same, 
though she should not quit the port, within the time stipu- 
lated; but, in the latter case, the vessel must not only have 
broken ground on the voyage, but have quitted the port, within 
the limit of time imposed by the warranty Q/). In accordance 
with this ruling, coupled with mercantile usage, the expression 
" to sail from the Baltic, White or Black Seas, or British North 
America," will require the vessel to pass without the limits of 
her port of departure in the localities designated, in a state of 
complete equipment and fitness for the voyage ; and the expres- 
sion "to sail to the Baltic," will be satisfied if the vessel break 
ground on her voyage thereto, in a similar state of preparation. 

Where a policy contained the clause — "Warranted no St. 
Lawrence between 1st October and 1st April," it was held by 
the House of Lords, reversing the decision of the Court of 
Session, that the loss of a vessel which was in the Gulf, but not 
in the River St. Lawrence, within the prohibited time, was not 
recoverable, as the words of the warranty included the whole of 
the St. Lawrence Navigation Qi). 

(/) Termed "Lloyd's Warranties." ed. pp. 652—563. 

{g) For the cases, see Amould, 4th (^) J?trreWv.2>ryc>',L.R.9Ap.Ca.345. 

K 



CHAPTEE III. 
CONSTRUCTION OF THE POLICY. 

THE ASSURED— THE SHIP— THE VOYAGE. 

I.— RULES OF CONSTRUCTION. 

In the construction of the policy, as of other instruments, the 
object in view is to place that signification upon its terms which 
most aptly expresses the real intention of the parties to the 
contract ; and, every rule of interpretation should be used in 
subordination to that end. Lord Ellenborough, alluding to this 
subject in Robertson v. French (a), made the following observa- 
tions : — " The same rule of construction which applies to all 
other instruments, applies equally to this, viz., that it is to be 
construed according to the sense and meaning, as collected, 
in the first place, from the terms used in it, which terms are to 
be understood in their plain, ordinary, and popular sense, unless 
tliey have generally, in respect to the subject-matter, as by the 
known usage of trade, or the like, acquired a peculiar sense, 
distinct from the popular sense of the same words, or unless the 
context evidently points out that they must, in the particular 
instance, and in order to eflfectuate the immediate intention of 
the parties to that contract, be understood in some other special 
and peculiar sense." 

As the policy is a mercantile instrument, the terms must 
receive the meaning attached to them by mercantile usage. 
Accordingly, in a question as to whether Mauritius, which 
geographically appertains to Africa, could be considered one 
of the " East India Islands," within the meaning of a policy of 

(a) 4 East, 134. 
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insurance, it was decided that evidence was admissible to prove 
that in mercantile acceptation the latter designation was ap- 
plicable (6). Upon the same principle, where a question arose 
as to the meaning of the word '' cargo," it was held that the 
term, being a mercantile one, must be interpreted by the jury 
and not by the dictionary (c). It is not, however, to be sup- 
posed that parol evidence can be allowed to set up a meaning 
totally at variance with that which the terms of the policy 
clearly express; for, to quote the words of Lord Lyndhurst, 
" usage may be admissible to explain what is doubtful, it is 
never admissible to contradict what is plain " (d). 

Another rule of general application is, that general terms 
following particular ones apply only to such matters as are 
ejusdem ge7ieris{dd). Thus, as we shall hereinafter find occasion 
to notice, the words " all other perils, losses, and misfortunes " in 
the enumeration of the perils insured against, are to be under- 
stood as relating solely to such risks as are similar to though 
not identical with those already specified. 

The policy is a printed form, in which blanks are left for the 
insertion in writing of names and such other conditions as may 
be requisite to adapt the general words to the particular con- 
tract which it is desired to effect (e). As the written terms 
constitute the specific part of the contract, greater weight is to 
be attached to them than to the printed words which are 
common to all policies ; and, if there be anything in the former 
contradictory to the latter, the written words control the printed 
ones. Accordingly, as stated by Lord Ellenborough in Robert- 
son V. French, it is a rule for the construction of policies that, 
" if there is any reasonable doubt about the sense or meaning of 



(5) Robertson v. Clarke, 1 Bing. 445. 

(c) Houghton v. Gilbart, 7 Carr. & 
P. 701. 

(d) Blackett v. Royal Exchange As- 
surance Co., 2 Cr. & J. 249. In this 
case, it was decided that evidence 
was inadmissible to show that under- 
writers never paid for the loss of boats 
slung on the outside of the ship upon the 
quarter, as such an exception was at 
variance with the plain words of the 



policy and the invariable usage of the 
trade to carry a boat in that position. 

(dd) This rule is based on one of 
Bacon's maxims (Reg. 10) which is 
thus expressed : ** For all words, 
whether they be in deeds, or statutes, 
or otherwise, if they be general and not 
express and precise, shaU be restrained 
unto the fitness of the matter or 



tt 



person. 
{e) Park on Insurance, p. 5. 
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the whole, the words superadded in writing are entitled to have 
a greater effect attributed to them than the printed words ; in- 
asmuch as the written words are the immediate language and 
terms selected by the parties themselves for the expression of 
their meaning, and the printed words are a general formula 
adapted equally to their case and that of all other contracting 
parties upon similar occasions and subjects" (/). 



11— THE CUSTOM OF LLOYD'S. 

In the construction of the policy, as of other written instru- 
ments, usage is admissible to explain anything that is doubtful 
in its terms, as also to imply conditions and annex incidents 
which do not appear on the face of the contract. All mercan- 
tile usage is not, however, of the same weight ; for, as already 
stated (gr), a distinction is to be drawn between customs which 
are notoriously prevalent throughout the mercantile world and 
customs which are peculiar to a trade, place, or class of peraons. 
The former, as we have had occasion to observe, have been 
incorporated into the law of England, of which they form a pait, 
and are binding on all without pi^oofQi). " In matters of ship- 
ping and insurance,** as it was said by an old writer, "judgment 
is given according to the maritime laws and oixiinances, and 
according to the customs observed among seafaring people " (i). 
From mercantile usage in the wider sense of the term, were 
derived the implied warranty of seaworthiness, the similar war- 
ranty which prohibits deviation from the ordinary course of 
the voyage, the rule by which all material information relative 
to the risk must be disclosed, the custom by which goods shipped 
on deck are not covered by a policy expressed in general terms, 
without express reference to the place of stowage, and other 
fundamental rules. 

On the other hand, customs which relate to a particular trade 

(/) 4 East, 186. (i) RoccusdeAssec., cited in Stevens 

(Of) In the Introduction. qu Average, p. 82, Twte. 

{Ji) Taylor on Evidence, p. 4, note. 
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or place require proof before they will be recognised as binding. 
" Particular usage," said Lord Holt, " not being of the general 
custom of merchants, forms no part of the mercantile law, and 
yet may be an accepted term between two persons who fix what 
is undetermined by their contract with regard to the particular 
trade wherein the usage prevails " Qc). 

To entitle a particular trade custom to judicial sanction, it 
must be shown to be reasonable, general, and notorious in the 
branch of trade to which it appertains, and one which is not at 
variance with the plain words of the contract. If the custom 
conforms to these conditions, judicial cognizance will be taken of 
it (I) ; but, if it does not conform to each and all of them, it will 
be disapproved, unless made a term of the contract by agree- 
ment between the parties (m). Upon satisfactory evidence of 
assent by the parties, whether express or implied, to a particu- 
lar usage of trade, the Courts will construe the contract in 
accordance with such usage, though it be at variance with legal 
principle ; but in the absence of proof of assent to the usage, 
the contract will be interpreted in strict accordance with the 
law {n). 

In a previous part of this work (o), it has been shown how, 
before judicial cognizance was taken of the contract of marine 
insurance, a body of rules had been formed by those engaged 
in the business for their mutual guidance, which eventually 
became known as the " Custom of Lloyd's.'* By this expression 
was denoted the established usage adopted by the under- 
writers at Lloyd's and elsewhere in conducting their affairs ; 
as, for example, the custom of deducting one-third " new for 
old " from the cost of repairs to damaged vessels. At a time 
when the rudiments of the law of marine insurance had scarcely 
been developed, the usage of Lloyd's Coffee House was in full 
force, and constituted an unwritten law by which the parties 

(A:) In iVc/^wZicr'« Case, see Macla^hlan (wi) Stewart v. The JVes*: Indii <b 

on the Law of Mercliant Shippinj^, p. Pacijic Steamship Co.y L. T. Rep. v. 27, 

359, 71. p. 823. 

{I) Stephens v. 2%^ Australasian (n) Bartlett v. Pentland, 10 B. & 

Marine Insurance Co., L. T. Rep. v. Cr. 760. 

27, p. 685. (o) The Introduction. 
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to Uie contract held themselves bound. The underwriters ex- 
pressly signified their assent to the rules and customs previously 
observed in relation to the contract of insurance by the 
following words, which appear in the common form of 
policy : — 

'* And it is agreed by us the Insurers, that this Writing or 
Policy of Assurance shall be of as ranch Force and 
Effect as the surest Writing or Policy of Assurance here- 
tofore made in Lombard Street, or in the Royal Exchange, 
or elsewhere in London" 

The Usage of Lloyd's has been held to be that of " a parti- 
cular place, or of a particular class of persons " (p), and is 
accordingly governed by the rules applicable to particular 
usage. When the subject of marine insurance was first brought 
within the jurisdiction of the Common Law, the Courts had of 
necessity to turn for guidance to the rules and customs preva- 
lent among merchants. Accordingly, we find that, in the time 
of Lord Mansfield, when the foundations of the system of the law 
of marine insurance were laid, great deference was paid by the 
judges to the usage of Lloyd's, and the law was to a large 
extent formed out of the materials which were found ready to 
hand in that usage. When, however, the structure of the law 
began to assume definite and harmonious proportions, usage 
was subjected to a keener scrutiny before it was pronounced 
admissible ; and from time to time many alleged customs have 
been repudiated, on the ground that, either they were un- 
reasonable, at variance with the express terms of the policy, 
or their universality not sufficiently attested. The Customs of 
Lloyd's have thus to be tried by the same tests which are 
applicable to other particular mercantile usages in order to 
determine whether they are of binding authority as between 
the parties to the contract of insurance. 

It is to be observed, in conclusion, that the Courts, in adjudi- 

{2)) BarthU v. Pentlnmi, 10 B. & Cr. 760. 
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eating upon questions of general average, have drawn a marked 
distinction between mercantile usage and the practice of 
average adjusters, intended to give eflFect to the law, and 
altering from time to time to conform to legal decisions, which 
practice does not possess the characteristics of a usage of trade, 
though merchants, shipowners, and underwriters may have 
^conformed to it on the supposition that it was agreeable to 
law (q). At the same time, if the practice of British average 
staters is made an express teim of the contract, all parties will 
of necessity be bound by it (r). 

If the meaning of an exception from the terms of the policy 
be ambiguous, it will be construed against the underwriter, on 
the ground that it devolves upon the latter to express in plain 
and unmistakeable language any provision inserted for his 
protection (s). 

Clauses extending the provisions of the policy in favour of 
the assured are cumulative and not restrictive, i.e., they can- 
not be construed so as to deprive the assured of any right 
which he would have possessed under the ordinary tenns of the 
policy, irrespective of the additional clauses introduced for his 
benefit (t). 



III.— THE NAME OF THE ASSURED. 

Be it known that as ivell in own Name 

as for and in the Name and Names of all and 
every other Person or Persons to whom the sam£ 
doth, may^ or shall appertain, in part or in all, 



{q) Attwood v. Sellar, 4 Asp. Mar. 
L. C. 289 ; Svendson v. Wallace, 4 
Asp. Mar. L. C. 550. 

(r) Stewart v. The West India <fc 
Pacific Co.y 2 Asp. Mar. L. C. 32. In 
this case, which was an action upon a 
bill of lading, it had been stipulated 
that average, if any, ** should be 



adjusted according to British custom, '* 
which was understood to mean the 
practice of British average adjusters. ^ 

{s) Duer on the ** Law and Practice 
of Marine Insurance," p. 161. 

{t) Hagedom v. Whitmore, see Ar- 
nould on Insurance, 6th ed., p. 805. 
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doth make assurance and cause and them 

and every of them, to he insured 

These are the openiDg words of the policy. They express 
the purport of the contract, and set forth the name of the 
assured or his agent, which is to be inserted in the blank space 
immediately following the words " Be it known that." 

There are several points of importance to be observed in 
filling up this part of the policy. 

In the first place, it is imperative that some name should be 
inserted, policies " in blank " being void at law. An enactment 
to that effect was made in the year 1787, and is still in force (u). 
It was provided by the same Act, that the name inserted must 
be either "the name or names, or the usual style and firm of 
dealing " of " one or more of the persons interested," or of " the 
consignor or consignees of the property to be insured/'or of 
the person or persons who give or receive the order to insure. 

This enactment has been construed very liberally by our 
Courts, and is now practically reduced to a prohibition against 
policies " in blank " (x). 

All persons, whether British subjects or foreigners, possess 
the right to protect their property by insurance, except alien 
enemies, i.6., subjects of a foreign state at war with this 
country {y). The reason for this exception is, that it is con- 
sidered impolitic, on public grounds, to permit sul>jects of the 
Crown to make good losses sustained by an enemy's commerce, 
and thus to give one class of citizens an interest on the side of 
the enemy {z). It is, therefore, an understood condition of in- 
surances upon foreign property, that they do not cover any loss 
which may happen while hostilities are being carried on be- 
tween the respective countries of the assured, and the under- 
writer. 

The words which immediately follow the blank for the 
insertion of the name of the assured serve a double purpose : 

{u) 28 Geo. III., cap. 56. (y) lb., p. 121. 

{x) Arnould, 5tli ed., p. 234. {z) Phillips, 4th ed., § 148. 
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tliey specify the nature of the contract, and provide for the 
contingency of the policy being executed in the name of an 
agent. With respect to the latter point, it is to be observed 
tli*at the clause is so framed as to enable any person in whom 
an insurable interest " doth, may, or shall appertain " in the 
subject insured to take advantage of the insurance, though the 
policy may have been made in another pei^son's name. It is 
not, however, to be inferred from this elasticity of the contract 
that it attaches to the subject insured as an incident, so that, if 
the property changes hands, the policy will accompany the 
transfer ; for insurance is a contract which is always presumed 
to have been made for the protection of a specific interest, and 
while it may be applied to whatever interest it was intended 
to cover, it cannot be extended to embrace an interest lying 
without the scope of the original intention. For instance, a 
policy of insurance on freight was made by the charterers of a 
vessel on behalf of the owners ; and, although the fact of this 
insurance having been made did not come to the knowledge of 
the shipowners until after a loss had taken place, it was held 
that they were still entitled to ratify and take the benefit of 
the policy (a). On the other hand, where a policy was effected 
on behalf of the owners of a cargo, and the latter sold the 
cargo without expressly assigning the contract of insurance 
along with it, it was held that the buyers could not take ad- 
vantage of the policy to recover a loss which had subsequently 
happened, though some time after loss the policy had been 
assigned to them by the original assured (6), 

As already stated, it is not essential to the validity of an 
adoption of the policy that it should be made prior to loss. A 
policy in the usual form was effected in London through a 
broker for the benefit of a foreign merchant, who had given no 
instructions to insure, and who took no steps to adopt the policy 
for nearly two years after a loss had occurred, when he wrote 



{a) Williams y. The North China k S. 485. 

Inawrance Co,, 3 Asp. Mar. L. C. 843 ; (h) North of England Pure Oilcake 

see also JUnUh y. Thompson, 13 East, Co, v. Archangel Maritime Insurance 

274 ; and Hagedom y. Oliverson, 2 M. Co,, L. R. 10 Q. B. 249. 
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to the broker expressing a hope that the loss had been collected 
from the underwriters on the policy in question. This act, 
though performed so late, was held to be equivalent to a prior 
authority to insure (c). 



IV.— ASSIGNMENT CLAUSE. 

Policies of insurance may be assigned by the party in whose 
name the insurance was originally efifected to another person 
entitled to the property thereby insured. Formerly, such 
assignees could only bring an action in the name of the person 
originally insured; but, by a recent Act (d), they are em- 
powered to sue in their own names. The provisions of this 
statute are as follows : — 

" Whenever a policy of insurance on any ship, or on any 
goods in any ship, or on any freight, has been assigned so as to 
pass the beneficial interest in such policy to any person en- 
titled to the property thereby insured, the assignee of such 
policy shall be entitled to sue thereon in his own name ; and 
the defendant in any action shall be entitled to make any 
defence which he would have been entitled to make if the said 
action had been brought in the name of the person by whom 
or for whose account the policy sued upon was effected." 

It has been held that this is a statute which relates to pro- 
cedure only, as it was pavSsed because the Legislature desired 
to give the assignee a more convenient remedy, without the 
intention of making any alteration in the rights of the parties. 
Such was the judgment of the Court of Appeal in PeUas v. 
The Neptune Marine Insurance Co,, where, in an action by 
the assignees of a policy of insurance to recover for a loss which 
had occurred, it was held that the underwriters were, not 
entitled to set off a debt incurred with them by the assured 
for premiums on policies effected after the date of the assign- 

(c) Hagedom v. Olivcrson, see Ar- {d) 81 & 32 Vict. cap. 86. 

nould, 4th ed., p. 100. 
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ment, for such debt was not a '* defence," within the meaning of 
the 31 & 32 Vict. c. 86, s. 1, nor was it the subject of a "set- 
off" or "counter-claim," which could otherwise be legally 
made (e). 

The above-mentioned statute supplies a form of assignment 
in the following terms : — 

" It shall be lawful to make any assignment of a policy of 
insurance by indorsement on the policy in the words, or to the 
effect set forth in the schedule hereto : I., A. B., of, etc., do 
hereby assign unto C. D., etc., his executors, administrators, 
and assigns, the within policy of assurance on the ship, freight, 
and the goods therein carried (or on ship, or freight, or goods, 
as the case may be)." 

The adoption of this form is, however, not imperative, nor is 
it customary, as an assignment is usually made by indorsation 
in writing upon the body, margin, or back of the policy, or by 
delivery of the instrument with intention to assign it (/). 

The assignment of a policy of insurance after loss is within 
the Act (g) ; but if the interest of the assured have ceased 
before loss, an assignment of the policy after the loss has 
happened will be inoperative (h). 



v.— LOST OR NOT LOST 

It appears probable that this clause was originally inserted 
only in policies on missing ships (i), but that, as its applica- 
bility to all contracts of insurance was recognized, it came into 
general use. The effect of the stipulation is, as stated by 
Marshall, that " the insurer takes upon himself, not only the 
risk of future loss, but also the loss, if any, that may 
have already happened " (k). The necessity for such a retro- 

(c) L. R. 4 C. P. D. 139 ; 5C. P. D. 34. Co. v. Archattgel Mar. Insurance Co., 

if) Amould, 4th ed., pp. 103, 104. L. R. 10 Q. B. 249. 

\g) Lloyd v. Spencc ; Lloyd v. Flc' {%) See Molloy, De Jure Marit., Book 

ming, L. R. 7 Q. B. 299. 2, c. 7, § 5. 

{h) North of England Pure Oilcake {k) Marsball on Insurance, 2nd ed. 
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spective application in policies is evident; for, owing to the 
time occupied in the transmission of advices from abroad, 
or other unavoidable causes, property is often exposed to 
marine risks, before the parties interested are cognizant of the 
fact, or have had an opportunity to protect themselves by 
insurance. 

It is almost superfluous to observe that the terms of this 
clause would not enable the assured, if cognizant of a loss at 
the time when the insurance was eflfected, to recover from an 
underwriter who undertook the risk in ignorance of the fact ; 
for, such a construction would be diametrically opposed to that 
obligation to observe good faith which, as we have already 
seen, lies at the foundation of the contract (l) ; nor, for the same 
reason, would they permit an underwriter to retain the pre- 
mium, if, at the time of insurance, he were privately informed 
of the ship's arrival (m). On the other hand, if both parties 
were ignorant of the fact of a loss having happened at the time 
when the insurance was eflfected, the policy would have full 
validity ; and further, if both parties were cognizant of the loss, 
and still chose to effect an insurance, there is no reason to 
suppose that the contract would be annulled. In fact, the 
Courts have gone far towards affirming the contrary, by pro- 
nouncing an insurance good where the risk had been taken and 
the premium paid before loss, although, at the time when the 
policy was effected, both the assured and the underwriter were 
aware that two average losses had happened to the ship (n) ; 
and, in another case, by allowing a declaration of interest by a 
lost vessel upon a " floating policy " which was only executed 
after both parties had become aware of the loss (o). 

Upon the same principle, if, at the time when the insurance 

T). 832. This condition mig'it be in- he insured a ship on her voyage which 

ferred from the spirit of the conti-act, he privately knew to be arrived, and 

without express words; but, by the an action would lie to recover the 

latter, it is placed beyond dispute. premium." 

{I) Ante, Ch. I., s. 4. {n) Mead v. Davison, Arnould, 4th 

(m) Carter v. Boehm, ante, Ch. I., ed., p. 223. 

B. 4. In that case Lord Mansfield said (o) Gledatanes v. The Royal Ex' 

that "the policy would be void against chaiige Assurance Corporation, ibid, 
the underwriter if he concealed ; as, if 
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is effected, the vessel have arrived in safety, the underwriters 
will be entitled to the premium, provided that they and the 
assured were alike ignorant of the fact (p). Where a policy of 
insurance has been effected by one party on behalf of another, 
without authority, it may be ratified after loss by the party 
on whose behalf it is made, though the latter be cognizant of 
the loss at the time of such ratification (q). 

The full meaning of the clause is concisely stated in Eent*s 
Commentaries, as follows : — 

" The form of the policy in England and the United States 
contains the words 'lost or not lost;' and if the subject in- 
sured be lost or have arrived in safety when the contract is 
made, it is still valid if made in ignorance of the event, and the 
insurer must pay the loss or not pay it as the case may 
be " (r). 



VL—AT AND FROM. 

These words precede the blank for the description of the 
voyage. There is a material difference between an insurance 
"from,*' and one "at and from" any place. The first only 
attaches to the vessel on sailing, but the second covers also the 
risk in port. 

When a vessel is insured " at and from *' a home port, where 
she is then lying, the risk commences immediately the insur- 
ance is effected, and continues during the whole time she re- 
mains there in preparation for the voyage insured (s). 

When a vessel is insured "at and from" a port abroad to 
which she is bound, the policy attaches on the arrival of the 
vessel within the limits of the said port, provided she is then 
in a state which will admit of a fair inception of the risk in- 

{p) Bradford v. Synumdson, 4 Asp. suraTice Co.t L. R. 1 C. P. D. 757. 
Mar. L. 0. 455 ; see also NcUiisch v. (r) 3 Kent's Commentaries, 12th ed., 

Henderson, not reported, but cited in p. 259. 
the last-named case. (s) Arnould on Insurance, 4th ed., 

(q) Williams v. North China In- p. 378. 
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sured (t). If the vessel arrive at the port where the risk is to 
have its inception in such a crippled condition that she is 
unable to lie there in safety until made fit for the homeward 
voyage, the policy will not attach (u) ; but, on the other hand, 
if the vessel, though damaged, be in a condition consistent with 
her security in port, the risk will commence from the first 
moment of her amval within the port specified. 

The time and circumstances in which the risk on a ship 
insured for the homeward voyage will attach w^ere defined in 
the case of Haughton v. The Umpire Marine Insurance 
Co, (x), which was an action upon a policy of insurance upon 
the hull of a vessel at and from Havana to Greenock. The 
vessel arrived off the harbour of Havana, and as soon as she 
got inside the headlands of the port, a pilot and steam-tug 
were engaged to take her to a spot where she could obtaip 
a clear anchorage. She was then towed up the harbour to 
an anchorage, where she settled down upon the anchor of 
another ship, and sustained serious injury. On the following 



{t) Marshall on Insurance, 2nd ed., 
pp. 155, 261. 

(w) Pamieter v. Cousins, 2 Camp. 
235. In the course of his judgment m 
this case, Lord EUenborough observed 
that, in order that the risk imder a 
policy **at and from*' a place may 
attach, the ship must have once been 
at the place "in good safety." From 
this observation, it has been supposed 
by stime that if the ship were to arrive 
within the limits of the port **at and 
from " which she was insured in a sea- 
worthy condition, but in a state of 
danger owing to tempestuous weather, 
the policy would not attach until the 
vessel had gained a position of safety. 
There appears no sufficient warrant for 
such an inference from the case under 
review, for the vessel arrived at the 
port where the risk was to commence, 
not only in danger from a violent 
storm, but, in the words of Lord Ellen- 
borough, " so shattered as to be a mere 
wreck," so tiiat she was unable ** to lie 
in reasonable security" until ** pro- 
perly repaired and equipped. " In Bell 



v. Bell (2 Camp. 475), a political 
danger supervened on the arrival of the 
vessel at the port " at and from " which 
she was insured, yet the policy was not 
held to be precluded thereby from 
attaching, notwithstanding that the 
danger eventuated in the loss of the 
ship. Moreover, there is nothing in 
the tenns of the policy, whether express 
or implied, which can be adduced in 
support of the view that a homeward 
policy will not attach until the arrival 
of the vessel at the port of departure in 
good safety, not onlj'^ with respect to 
her own condition, but also as regards 
the operation of the perils against 
which she is insured. On the whole, 
it appears most comformablc, both to 
reason and authority, to hold that a 
homeward policy on ship will attach 
whenever the ship first arrives within 
the limits of the port or place at which 
the risk is to commence, provided that 
her condition at that time is such as to 
comply with the warranty of seaworthi- 
ness. 
{x) L. R. 1 Ex. 206. 
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day she was towed oflF, and taken to a spot nearer the mouth 
of the harbour, where h6r cargo was discharged. It was con- 
tended for the underwriters that, when the accident hap- 
pened, the ship was not at Havana within the meaning of 
the policy, inasmuch as she had never been moored at her 
place of discharge, and the outward policy still attached. 
The Court decided, however, in favour of the assured, on the 
ground that the words " at Havana " should be construed in 
their plain geographical sense, and not by reference to another 
and wholly independent contract ; the only limitation imposed 
by law being, that the ship should arrive at the port " at " 
which she was insured in a state of sufficient seaworthiness to 
enable her to lie there in reasonable security till properly re- 
paired and equipped for the voyage; and that the moment she 
entered within the limits of the port in such a state, the risk 
under the homeward policy attached. 

It is generally the case that, on a vessel's arrival at the port 
where the homeward insurance attaches, she is under the pro- 
tection of an outward policy, which, by its terms, continues in 
force for a period varying from twenty -four hours to thirty days 
after her amval. 

During this interval, therefore, both policies are in force, and 
the vessel is doubly insured. To prevent the outward and 
homeward insurances thus overlapping, the following clause is 
very generally inserted in the latter : " The msh to commence 
on eaypiry of the previous policies '* (y) ; and this stipulation 
inserted in any policy, prevents it from attaching until the pre- 
ceding policy has lapsed. 

When an insurance is efiFected ^ at and from *' an island or 
other district comprising several places of trade, the risk com- 
mences on ship directly the vessel has arrived in good safety at 
any port within such district, and on cargo, upon its shipment. 
Thus, in the case of an insurance " at and from Guadaloupe to 
Havre," it was held that the word "at" comprised the whole 

(y) Or, **<Ae risk not to commence before the expiration of the previous 
policies,'^ 
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island, and that, under that word, the vessel was covered in 
going from port to port round the coast of the island (0). 



VIL—THE VOYAGE^DEVIATION, ETC. 

In describing the voyage, it is essential to specify the port or 
place at which the risk commences, and the port or place at 
which it terminates. That being done, it is not necessary to 
detail the intermediate route, since, as we have already seen (a), 
it is an implied condition that the vessel will follow the course 
usually taken by othera in the same trade ; and any deviation 
from the ordinary track, without a justifying cause, will vitiate 
the policy. 

A deviation is a variation, not necessarily an increase, of the 
risk insured. " It is not material," said Lord Mansfield, " to 
constitute a deviation, that the risk should be increased " (&)• 

In a policy " at and from " a port, there is an implied agree- 
ment, at all events in the absence of a representation to the 
contrary, that the vessel shall be there within such a time that 
the risk shall not be materially varied, otherwise the policy will 
not attach (c). In short, from first to last there must be no un- 
reasonable delay or divergence from the usual mode of conduct- 
ing the adventure, otherwise the policy will be void from the 
moment of committing the deviation, though not antecedently. 
Thus, where a policy of insurance was efiected on a ship " at 
and from Montreal to Monte Video," and a delay occurred in 
the arrival of the vessel at Montreal, which, by converting the 
voyage from a summer into a winter one, materially aflFected 
the risk and rate of premium, it was held that the policy would 
not attach {d), 

A change of voyage, that is, an alteration in the vessel's port 



(2) Per Lorcl Mansfield in Th^lusson v. Buggin, see Park, p. 460. 
V. FergiLSson, see Marshall, 2nd ed., p. (c) De Wolf v. Archangel Maritime 

358. Barik <k Insiirance Co,, 2 Asp. Mar. L. 

(a) Chap. 1, s. 5. C 273. 



{b) Per Lord Mansfield, in Hartley {d) Ibid. 
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of destination, is still more subversive of the contract than a 
deviation ; for a deviation merely vitiates the policy from the 
point of actual divergence, but the substitution of another port 
of destination for the one originally named in the policy is fatal 
to the contract, from the moment when tlie determination to 
make the change is arrived at, unless the consent of the under- 
writers has been obtained to the substitution. Thus, if a vessel 
were insured from Callao to London, but, prior to sailing, her 
destination was changed to Antwerp, without a corresponding 
alteration being made in the policy, the insurance would be 
vitiated for the entire voyage, even though the greater portion 
of the route to either port might be precisely the same {e). 

If a vessel is insured to several ports of discharge not men- 
tioned by name in the policy, she must visit them in the 
geographical order in which they occur from the port of depar- 
ture ; but, if the said ports are designated by name, they must 
be visited in the order in which they are mentioned in the 
policy. It is not, however, essential that a vessel thus insured 
should proceed to all the ports named. She may go to one or 
more, and omit the rest ; but such ports as she does call at 
must be visited in the order above described ; and it is not 
lawful for her to revisit any(/). Any departure from these 
rules will constitute a deviation, and vitiate the insurance ; 
imless, indeed, such departure is warranted by uniform and long 
continued usage, not manifestly excluded by the general sense 
of the policy, or by some of the justifying causes to be mentioned 
hereafter {g). 

A deviation is justifiable if it is necessitated by either physi- 
cal or moral force. Thus, if a vessel is forcibly diverted from 
her course by stress of weather, the compulsion of an enemy in 
time of war, or the violence of a mutinous crew, — ^such a devia- 
tion, being caused by physical force, is excusable. So also, in 
regard to deviations occasioned by moral force. If a vessel put 



(«) Arnould, 4th ed., p. 419. tingency of deviation or change of 

(/) IMd., pp. 429, 431. voyage. (For particulars of clauses, 

'(g) A clause is usually inserted in see Uh. III., s. 18). 
voyage policies, providing for the eon- 
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into a port outside the ordinary track for repairs or necessary 
supplies, or to cool or set in order her cargo, or to procure fresh 
hands required for the navigation, or if she remain in her port 
of 'loading to avoid capture, or depaii; from the usual courae 
from the same motive, or to rescue shipwrecked mariners ; or, 
in short, if she commit any deviation, the adoption of which is 
so urgently demanded by the force of circumstances as to 
become imperative to a reasonable mind, the divergence from 
the ordinary course of the adventure will not invalidate the 
policy (h), 

A departure from the ordinary course of the voyage with the 
object of saving persons whose lives are in jeopardy is, as above 
stated, allowed on grounds of humanity ; but, the same im- 
munity will liot be extended in favour of a deviation made 
solely for the purpose of saving property. It was so decided in 
an action upon a policy on a ship insured at and from Liverpool 
to the west coast of Africa, "during her stay and trade there," 
and back to a port in the United Kingdom. The vessel pro- 
ceeded to the African coast and loaded a homeward cargo ; but, 
after being in readiness to sail on her return voyage, she was 
detained for about two months in an open roadstead, for the 
purpose of rendering assistance in salvage operations at a wreck 
which her owners had purchased. It was held that this delay 
as it had not been made for a trading purpose, constituted 
a deviation by which the policy was avoided (i). 

Will a marine policy apply to terrene risks, when the property 
insured is placed on land ; or, is it to be confined to such risks 
as are incurred while the property is afloat ? This question was 
argued in Elliott v. Rodocanachi (k) ; and the conclusion 
arrived at is expressed in the following words from the judg- 
ment of Brett, J., in that case : — " The cases of Pelly v. The 
Royal Insurance Co. (l), and Brough v. Whitmore, are authori- 

(h) Amould, 4th ed., 464. (I) 1 Burr. 341. In this case, it was 
(i) Co. of African MerchaTUs v. held that a loss of rigging, &c., de- 
British <fc Foreign Marine Insurance stroyed by fire while stowed in a bank- 
Co., L. R. 8 Ex. 154 ; see also Scara- saul, in accordance with a iisage pre- 
manga v. Stamp and Oordon, 4 Asp. vailing in the Chinese trade, was 
Mar. L. C. p. 161. covered by the ordinary fomi of policy. 
(k) 2 Asp. Mar. L. C. 21, 399. 
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ties to show that when, either by a known or agreed usage, or 
by the terms of the policy, land is made part of the voyage, 
the risk covei*ed applies to that part as well as to the other." 
The action, with reference to which this judgment was given, 
arose upon a policy on goods, insured at and from Shanghai to 
London, vid Marseilles (as per extract from the general wording 
of the policy, which was a " floating " one) ; and it was proved 
that, according to the usage of trade, the voyage described as 
above included a passage by land from Mai^seilles to Boulogne 
That being so, it was held that the transit by railway through 
France was a part of the voyage insured. 

In the instance just cited, it was found that a transit on land 
was incorporated in the policy ; but, in the case which has now 
to be noticed, as it did not appear that there was either an 
express agreement, or a usage of trade, from which the incorpora- 
tion of such a transit in the policy could be .inferred, the risk 
on land was deemed to be external to the contract The action 
was brought to recover for a loss by fire upon a policy on wool 
insured " at and from the River Hunter to Sydney per ships and 
steamers, and thence per ship or ships to London, including the 
risk of craft from the time that the wools are first waterborne 
and of transhipment or landing, and re-shipment at Sydney." 
Certain wool belonging to the plaintiffs was shipped from the 
River Hunter to Sydney, and on arrival was conveyed to a 
warehouse for the pui'pose of being weighed. A ship was 
engaged to convey it to London, and the wool was then re- 
moved from the aforesaid warehouse to the stores of the steve- 
dores of the ship. While in the stevedores' warehouses, a portion 
of the wool was destroyed or damaged by fire. It was held that 
the loss caused by the fire was not covered by the policy, as the 
goods, when in the stevedores' warehouse, were not being either 
transhipped, landed, or re-shipped within the meaning of those 
words as used in the policy, nor had any custom been proved 
whereby the meaning of the words was to be extended so as to 
embrace the warehouse risk (m), 

(wi) The Australian AgrictcUural In this instance there was a iire in- 
Co. V. Saunders f 3 Asp. Mar. L. C. 63. surance policy which covered the goods 

F 2 
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A deviation from the direct course of the voyage insured, 
though in conformity with usage, will not be covered, unless 
made in furtherance of the adventure to which the policy 
relates. This appears to have been the ground of the decision 
in Pearson v. The Commercial Union Assurance Co., which 
was an action upon a policy of insurance for three months on a 
steamship against the risk of fire. The ship was covered by 
the terms of the policy while ** lying in the Victoria Docks," 
but " with liberty to go into dry dock, and light the boiler fires 
once or twice during the currency of this policy." The steamer, 
which was of large dimensions, was taken to the only dry dock 
capable of receiving her ; and, to enable her to enter that dock, 
the lower part of the paddle wheels had to be removed. The 
requisite repairs having been made, the ship was brought out 
and moored in the river in order that her paddle wheels might 
be replaced; and, while so moored, she was burnt. It was 
found that, in such cases, it was usual to replace the paddles 
outside the docks, though they might have been replaced inside 
at a much greater expense. An action was brought for the 
recovery of the loss, and the claim was resisted on the ground 
of deviation. The case was carried up to the House of Lords ; 
and, it was finally decided that, although the policy covered the 
ship while in the Victoria Docks, and while passing directly to 
and from the dry docks, it did not cover her while moored in 



in store, unless insured elsewhere, and 
the real question at issue was whether 
the marine policy or the fire policy 
should bear the loss. 

The following are a few of the clauses 
most frequently inserted to cover land 
risks incidental to a marine transif:. 
For the terms of other similar clauses, 
reference is made to Owen's ** Marine 
Insurance Notes and Clauses," 2nd ed. : 
*' Including all risks of inland con- 
veyance to place of shipment^ and 
of fire in iransity and whilst wait- 
ing shipment in docks, laarehoicses, 
or elsewhere," 
** In>cluding all risk from thewarc' 
house to the ship, and while on 
quay or wharf or in store, or else- 



where %caiting shipment and till 
on hoard,** 
" Including all risks of wJiarves, 
warehou>seSy and inland convey- 
ance, especially of fire whilst in 
transit and whilst awaiting ship- 
w^tU.** 
It should be understood that by the 
term ** all risks," as used in the clauses 
above specified, is meant all the risks 
enumerated in the policy, i,e,, the 
perils insured against, so far as they 
are applicable to a deposit or transit 
on land, but subject to the operation 
of the warranty to be free of average 
or any similar limitation inserted in 
the body of the policy. 
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the river for the replacing of her paddles, as that was a colla- 
teral purpose which was external to the contract (n). 

All insurances relating to illegal voyages are void at law. 
Such, for example, are smuggling voyages, trading adventures 
to an enemy's port, and all other enterprises prohibited by 
the laws of this country or its dependencies, or by the law 
of nations. But this prohibition does not apply to trading ad- 
ventures undertaken in violation of the revenue laws of other 
nations (o). 



VIII.— DESCRIPTION OF THE SUBJECTS OF 

INSURANCE, 

Upon any kind of Goods and MercJiccndises and also 
upon the Body, Tackle, Apparel, Ordnance, Muni- 
tion. Artillery, Boat and other Furniture, of and in 
the good Ship or Vessel called the 

This comprehensive description of the property insured car- 
ries us back to the period of the introduction of the policy into 
England, when ship and cargo were generally owned by the 
same person or persons; and when, consequently, separate 
insurances on the various interests which constitute a marine 
adventure were less frequent than they now are. 

To adapt the old form of policy to modern requirements, it is 
usual to specify in writing in the margin, or at the foot, or still 
more frequently in the blank space intended for the valuation, 
the particular interest which it is intended to insure ; and such 
a written description controls the printed form. 

(w) Pearson v. Coinm. Union Assur- Caf?. 498. 
ancc Co., L. R. 8 C. P. 543 ; 1 Ai)p. {<>) Antc^ Ch. I., s. 5. 



70 



CONSTRUCTION OF THE POLICY. 



IX. -THE SHIP. 

What is a"sbip," within the meaning of the term as it is used 
in the policy of marine insurance ? If the question were sub- 
mitted to the Courts, it is practically certain that their decision 
would be that the term is to be understood in its ordinary and 
popular sense. It was so interpreted in a case under the Mer- 
chant Shipping Act (2?), where it was found that the word 
" ship *' is a general term for an artificial structure made for the 
puiTpose of conveying merchandise, etc., by water, protected from 
the water and the weather (g). 

" The term ' ship ' has," says Amould, " in addition to its 
specific meaning, a generic sense, as designating a vessel of 
burden, irrespective of rig, and without regard to the particular 
means of locomotion. The common popular use of it is in this 
generic sense ; and in policies of marine insurance, where 
nothing appeara to qualify the meaning, it has the same ac- 
ceptation. In the statutory form, indeed, of the Lloyd's policy, 
this term, when first used, is identified in effect with that other 
most general term vessel ; and, as if the purpose of explanation 
had thus been satisfied, the alternative designation is afterwards 
dropped, and the term ship alone is used throughout the rest of 
the document (r). 

The name of the ship should be inserted in the policy when- 
ever it can be ascertained, as it is generally a material fact 
which is essential both to the identification and estimation of 
the risk. 



ip) The "Mac," L. R. 7 P. D. 126. 
The chief point at issue was as to 
whether a hopper barge could rightly 
be termed a "ship." The Merchant 
Shipping Act directs that the term 
"ship" shall "include every descrip- 
tion of vessel used in navigation not 
propelled by oars." The Court of 
Appeal, reversing the judgment of the 
court below, held that a hopper barge 



was a "ship" in the common meaning 
of that term, and that this was decisive 
of the question, as the definition in the 
Merchant Shipping Act was' an inclu- 
sive and not an exclusive one. 

(q) As per the definition cited ia 
Todd's Johnson's Dictionary of the 
word " ship " from Home Tooke. 

(r) Aruould, 4th ed., p, 18. 
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X,— FLOATING POLICIES. 

It often happens, however, in efiFecting insurance upon goods, 
that the name of the vessel by which the goods are to be 
shipped, is not known at the time when the policy is made ; 
and, in such cases, it is usual to frame the policy so that it may 
apply to any "ship or ships," by which the assured:* may subse- 
quently prove to have interest. The names of the ships, with 
the amount insured by each, are declared by indorsement on the 
policy, when those particulars come to hand. This mode of 
insurance is only legitimate when the assured is in bond fide 
ignorance of the names of the vessel to which interest attaches, 
unless, indeed, it is adopted for a specific purpose, with the 
consent of the underwriters (s). 

The following statement as to the usage of merchants and 
underwriters, in reference to " floating policies," formed part of 
the special case of Stephens v. The Australasian Insurance 
Go, (t), and has since been admitted (u) to form the recognised 
rule of practice in such cases : — 

" According to the usage of the insurance business, when a 
policy is effected * on goods per ship or ships to be thereafter 
declared,' the policy attaches to the goods as soon as, and in 
the order in which, they are shipped ; and directly the assured 
knows of the shipment of the goods, he is bound to declare 
them to the underwriter on the policy, and to declare them in the 
order in which they are shipped. He is not entitled to declare 
some of the risks, and remain his own insurer as to others. In 
case, by oversight or otherwise, the goods are declared on the 
policy in an order different from that in which they were 
shipped, the assured is bound to rectify the declarations, and 
make them correspond with the order of shipment. The under- 
writer would require to see the bills of lading, and insist on the 
declarations being made to follow the sequence of the bills of 
lading. The declarations are often thus rectified, and some- 

(«) Ibid., p. 318. V. The Fire Re-Insurance Corporationf 

{t) L. T. Rep. V. 27, p. 590. 4 Asp. Mar. L. C. 71. 

{u) In the Maritime Insurance Co, 
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times even after loss," In aocordaoce with this usage, which 
applies, not only to contracts of marine insurance, but also to 
contracts of fire insurance in respect to a marine risk, a declara- 
tion of interest will attach to a floating policy, even though such 
policy were only executed after a total loss of the declared 
interest had come to the knowledge of the assured, provided 
the risk were covered by the original agreement to insure ; nor 
will a delay in the making of the declaration debar the assured 
from recovery if he have acted in good faith (x). 

On the other hand, it is incumbent upon the assured, 
in making declaiations, to render a true and full statement 
of the value of the interests to which the policy has attached ; 
and, should a false return of these particulars be made, it may 
prejudice, not only the policies directly concerned, but others, 
subsequently taken out in continuation of them. Thus, in 
a case where it appeared that fictitious declarations had been 
made under floating policies, inasmuch as some of the ship- 
ments had been fraudulently declared at sums less than the 
true value thereof; other policies, of a similar tenor, taken out 
to follow and succeed the foregoing, were ordered to be set 
aside, as it was considered that the matters concealed with 
respect to the earlier policies were material to the eflFecting of 
the later ones ; and, the concealment having been fraudulent, 
no return of premium was allowed (y). 

The ship named in the policy cannot be changed for another, 
uuless by necessity, or with the underwriter's consent, even 
though the substituted ship should be a better risk than the 
original one (z), 

A case of necessity occurs when the original ship having 
been condemned as iiTcparable, the cargo is transhipped and 
forwarded by another vessel. In such a case, the policy follows 
the goods from the original to the substituted ship ; and, if the 
latter is lost while conveying them to their original destination, 
the underwriter will be responsible (a). 

(x) Ibid, {z) Emerigon, cited in Arnould, 5tli 

(y) Hivaz v. Gerussi, i Asp. Mar. L. ed. p. 343. 
C. 377. (a) Ibid. 
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XL— THE MASTERS NAME, <tc. 

Whereof IS Master, under God^for this present Voyage, 

or whosoever else sludl go for Master in 
the said Ship, or hy whatsoever other Name or 
Names the same Ship, or the Master thereof, is 
or shall he named or called. 

ProvisioD is made in the policy for the insertion of the 
master's name, partly, it is to be presumed, as a means of 
distinguishing the ship insured from others of the same name, 
and partly, because the personal character and professional 
reputation of the captain are not infrequently taken into 
account by the underwriters in the estimation of the risk ; but, 
in practice, the blank left for that purpose is rarely filled up. 

In immediate sequence to this blank, are the words ** or 
whosoever else shall go for Master in the said ship,'* by which 
the substitution of another master for the one named in the 
policy is provided for. 

Thus, in case the person originally mentioned to the under- 
writer as the master of the vessel is prevented from going in 
her, and another is substituted for him, the insurance is not 
vitiated, even though the original name may have been inserted 
in the policy, and may never have been altered, provided that 
the assured has acted throughout in good faith (b). 

Again, if the master resign his command, or become incapa- 
citated during the voyage through sickness, and another is 
appointed in his place, the validity of the insurance is not 
compromised by the change (c). 

The latter part of the clause provides for the contingency of 
error in the spelling or description of the master's name, or 
the vessel's, or of a change in the latter, all of which are harm- 
less, providing the underwriter is not misled as to the identity 

(b) Amould, 5th ed., p. 345. 

(c) Emerigon, cited in Amould, 5th ed., 346. 
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of the vessel. Thus, an American ship, called the " President," 
was named in the policy by mistake "The American ship 
President ; " but the underwriter not having been misled as to 
the identity of the vessel he had engaged to insure, it Avas held 
that he was still bound by the contract {d). 

But a mistake in the ship's name, however innocently made, 
will vitiate the policy, if it materially mislead the underwriter 
as to the character of the risk (e). 

In the event of a change of master during the course of the 
voyage, it should not be such as to augment the risk of the 
underwriter ; as, for instance, by appointing a belligerent in 
place of a neutral in time of war (/). 



XIL-COMMENGEMENT OF THE RISK ON GOODS, 

Beginning the Adventure upon the said Goods and 
Merchandises from the loading thereof aboard the 
said Ship 

When does the risk on goods commence ? From their 
loading on board the ship. This is the substance of the clause 
just quoted. It is generally supplemented in writing by the 
words as above, which refer back to the preceding description 
of the voyage, and point to the port of departure as the port of 
loading. 

The terms of this clause suffice to cover the marine risk from 
its inception, where the ship lies alongside a wharf or quay to 
load her cargo ; but, where the ship lies off shore, and the 
cargo is conveyed to her in lighters, they fail to protect the 
goods on their passage from the shore to the ship. Accord- 
ingly, it is usual to append to the printed form the words 



(d) Le Mestirier v. Vaughan, see Mariiu iTisurance Co., L. T. Rep. v. 
Marshall, 2nd ed., p. 314. 25, p. 490, 

(e) lonides v. The pacific Fire & (/) Arnould, 4th ed., p. 326. 
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" including all risk of craft" or some similar clause (g), 
so that the goods may be covered from the moment of their 
leaving terra fi/rma. The same object may be attained by 
altering the terms of the clause to the following, in which form 
it appears in many of the companies' policies : — " The insurance 
aforesaid shall commence from the time when the goods and 
merchandises shall be laden on board the said ship, or vessel, 
craft, or boat, as above." In either of the above ways, the 
terms of the policy may be extended so as to bridge over the 
hiatus between the shore and the ship, and the marine risk 
will then be covered from its inception, provided that the in- 
surable interest in the goods has commenced. If, however, the 
property in the goods does not pass to the assured until a 
certain point in the process of shipment, the policy will not 
attach until that point is reached ; as, for example, where, by 
the terms of a contract for the purchase of a cargo of rice, no 
interest in the rice passed to the buyers until the shipment of 
the cargo was completed, it was held that the latter had no 
insurable interest in the cargo, while in course of shipment Qi), 
In a policy of insurance on cargo, at and from a specified 
port " beginning the adventure upon the said goods and mer- 
chandises from the loading thereof " it is implied that the port 
of departure and the port of loading are identical, that is, that 
the goods will be shipped at the port from which the vessel 
is to start ; and it has been repeatedly held that a compliance 
with this condition is essential to the validity of the insur- 
ance {i). So rigidly was this rule of construction formerly 
applied by the Courts, that a policy on goods insured " at and 
from Gottenburg to the ship's port or ports of discharge in 
the Baltic " with the clause " beginning the adventure from the 
loading thereof on board the said ship," was pronounced void 
because the goods were not shipped at Gottenburg, though both 
the assured and the underwriter were aware that there was a 



{g) Siicli as *' Including all risk of {h) Anderson v. Morice, 3 Asp. Mar. 

cr(tft and lighterage to and from the L. C. 291. 

vessel, each craft or lighter to he deemed (?) For the cases, see Am., 4th ed., 

a separate insurance.^* pp. 357—361. 
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previous insurance on the goods from London to Gottenburg 
of which the policy in question was merely a continuation (k). 

The practical injustice resulting from a grammatical inter- 
pretation of the clause under review, without regard to the 
intentions of the parties, has been recognized in later decisions, 
and the recognition ha^ led to a relaxation of the rule that the 
port of departure is to be regarded as the port of loading, 
whenever there is anything in the form of the polic)^ or in the 
circumstances of the case to warrant a different conclusion. 
Thus, if the policy be for a trading and bartering voyage, with 
liberty " to touch, stay, and trade " at any ports in the course 
thereof, if there be anything in the terms of the policy to in- 
dicate tliat a prior loading was within the contemplation of 
the parties, or if the cargo, though originally laden at a port 
without the scope of the policy, be discharged and reshipped 
at the port of departure, in whole or in part, so as to constitute 
a constructive loading at that port, the Courts will not insist 
upon an absolute compliance with the rule (l). In the absence, 
however, of anything in the terms of the policy, or in the 
circumstances of the case, whereupon a modified reading of 
the clause may be founded, a strictly grammatical interpreta- 
tion will be adopted, upon the principle stated by Lord 
Denman in Rickman v. Carstairs, that " the question in this 
and other cases of the construction of written instruments is, 
not what was the intention of the parties, but what is the 
meaning of the words they have used." Accordingly, the proper 
way of avoiding any such difficulty is to exercise care in the 
fi-aming of the policy, so that where it is intended to cover 
goods shipped at some place other than the port of depai*ture, 
that intention may clearly appear by the terms used. This 
may be done, upon the suggestion of Lord EUenborough, by 
the addition of the words " wheresoever laden " to the ordinaiy 
loading clause ; and it has been held that a policy with the 
words " beginning the adventure on the said goods from the 
loading thereof on board the ship wheresoever," covered goods 

(k) Sputa V. Woodman, ibid. 4th eJ., pp. 859 — 363 ; Marshall, 2nd 

(I) For the cases, see Amould, ed., pp. 322, 323. 
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laden prior to arrival at the port of departure (m). The same 
end is attained in the case of policies on trading adventures to 
the coast of Africa and back, by the insertion of the clause 
" outward cargo to be considered homeward interest twenty-four 
hours after the vesseFs arrival at her first port of discharge ; " 
or, " the outward cargo to be deemed homeward interest on this 
policy until bartered, sold, or exchanged" (n). 



XIIL— COMMENCEMENT OF THE RISK ON SHIP, 

Upon the said shipy etc. 

To render this clause intelligible, it is necessary to connect 
it with the preceding words " beginning the adventure," to in- 
terpret the " etc." as a compendious mode of expressing the 
tackle, apparel, and other subsidiary portions of the ship 
already enumerated, and to append the words, " as above." 

The paraphrase will then read thus : " Beginning the 
adventure upon the said ship, with all her tackle, apparel, 
ordnance, munition, artillery, boat, and other furniture, as 
above." 

It is now clear that the risk on ship commences " at '* the 
port of departure. The time of its commencement has 
already been defined in commenting upon the expression " at 
and from." 



XIV,— CONTINUANCE AND END OF THE RISK. 

And shall so continue and endure^ during her Abode 
there, upon the said Ship, etc. ; and further, until 
the said Ship, with all her Ordnance, Tackle, 



(m) In Gladstone v. Clay, 1 M, & (n) Joyce v. The Realm Marine In' 

S. 418. surance Co., L. R. 7 Q. B. 580. 
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Apparel^ etc., aiid Goods and Merchandises ivhat- 
soeveVy shall he arnved at 

The name of the port of destination, or the connecting link 
"as above/' is to be inserted in writing at the end of this 
clause, which describes the continuance and end of the risk on 
ship and cargo generally. The termination of the adventure 
on each speciBc interest is afterwards defined with more 
minuteness. 



XV.—TERUIXATION OF THE BISK OX SHIP. 

Upon the said Ship, etc.y until she hath moored at 
anchor tvjenty-four hours in good safety. 

The risk on ship continues until the vessel has '•' moored at 
anchor for twenty-four hours in good safety," after which she 
is no longer covered by the policy. It is therefore important 
to understand clearly what is meant by such a mooring in 
good safety. 

In the first place, these words presuppose the arrival of the 
vessel at the terminal point of the voyage, which is, in the 
case of a cargo- laden ship, the usual place of discharge (o) ; and, 
secondly, they provide that she shall have been securely 
anchored at that spot for the period prescribed. The question 
then arises — " What is the precise meaning of the term ' good 
safety ? * " Not absolute immunity from danger, for that would 
be a condition impossible of attainment at any stage of a 
marine adventure; but, such a measure of security as will 
suflSce to enable the vessel to discharge her cargo and accom- 
plish the other ordinary purposes of a stay in port. 

It has been remarked that two kinds of security are included 

(o) Samuel v. The Royal Exchange v. The Ocean Marine Insurance Co., 
Assurance Co., 8 B. & C. 119 ; Stone of Gothenburg, L. R. 1 Ex. D. 81. 
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in the term "good safety/' viz., physical and political 
safety (p) ; and the distinction is an apposite one, as it answers 
to an obvious subdivision of the perils insured against. 

Good physical safety means not the safety of the moorings, 
but of the ship, not absolute freedom from damage, for then 
the loss of a rope, sail, or spar would prevent the vessel from 
being considered in safety ; but, on the other hand, she must 
not be in a sinking condition, as was the case with a vessel 
which arrived at her port of destination a complete wreck, and 
after being kept afloat for a few days lashed to a hulk, sank in 
the harbour, in which case it was held that she had not 
" moored at anchor twenty-four hours in good safety " (q). The 
degree of physical safety which will suffice to satisfy the terms 
of this clause is shown by the case of Lidgett v. Secretan, of 
which the following is an epitome (r) : — 

The " Charlemagne " was insured from " London to Calcutta 
and for thirty days after arrival," and the policy contained in 
addition the usual printed clause : " Upon the said ship, etc., 
until she hath moored at anchor twenty-four hours in good 
safety." On approaching the mouth of the River Hooghly, the 
vessel struck violently upon a spot called the Mutlah Bank, in 
consequence of which her steering apparatus was deranged, her 
after-compartment filled with water, and she required incessant 
pumping to keep her afloat. In this condition, on the 28th 
October, the " Charlemagne " arrived at Calcutta, and was 
moored in the Hooghly, a somewhat precarious anchorage for a 
disabled ship. She discharged her cargo nevertheless ; and, on 
the 12th November, was transported into a dry dock, where, 
on the 5th December, she was totally destroyed by fire. The 
loss took place on the thirty-eighth day after the vessel was 
moored at Calcutta ; but the time that had elapsed since her 
docking was only twenty- three days ; and the question at issue 
was, whether the risk under the outward policy had terminated 
prior to the loss. The Court decided that it had, for the 
vessel, though damaged, had been kept afloat for more than 

(p) Arnould, 4tli ed., p. 385. (r) L. T. Rep. v. 22, p. 273. 

{qS Shaw V. Feltoriy ibid, p. 386. 
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twenty-four hours after her arrival by means within the power 
of the captain^ and was moored at the ordinary place for un- 
loading cargo, iu the possession and control of her owners ; and 
she remained as a ship, and in the possession of her owners^ 
for more than thirty days afterwards ; therefore the risk 
was off. 

Good "political" safety means immunity from capture or 
arrest. Thus, a British vessel, which, the day after her arrival 
at a French port, was laid under an embargo then existing 
against all British ships, was held to have never moored at 
anchor " twenty-four hours in good safety " (s). 

As already stated, a cargo-laden ship must be moored at her 
usual place of discharge before the " twenty-four hours " will 
commence to run ; and accordingly, in the case of a vessel 
which arrived at her moorings in the Thames, but, that same 
day was ordered into quarantine, and was subsequently 
destroyed by fire before obtaining her release, it was held that 
the policy was still running at the time of loss, as the vessel 
had not been "moored at anchor twenty-four hours in good 
safety" (t). Though it is necessary that a vessel should have 
arrived at her place of discharge, it is not necessary that the 
discharge should have actually commenced ; for if the vessel 
has arrived at her moorings and remained there the specified 
period, waiting her turn to unload, the risk is off (u). 

Policies on outward-bound vessels are generally so framed 
as to continue in force for thirty days after arrival at the port 
of destination. This extension of time is sometimes expressed 
by inserting the words " and for thirty days after arrival while 
there," in the description of the voyage, immediately after 
the port of destination, as was done in the above-mentioned 
case of the " Charlemagne," the usual printed form expressive 
of the termination of the risk being left unaltered. The 
objection to this course is, that it has been held to cover the 
vessel for thirty days after the expiration of twenty-four hours, 

(s) Minnett v. Jndersom, ; see Mar- p. 39. 
shall, 2nd ed., p. 266. {u) Angerstein v. Bell, cited in Ar- 

(t) fVaples V. JSames; see Park, nould, 4th ed., p. 388. 
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or thirty-one days in all, a result which is certainly foreign to 
the intention with which the alteration is generally made (x). 

In some of the companies' policies, the clause expressive of 
the termination of the risk, is as follows : — " The insurance 
aforesaid shall continue until she has moored at anchor in 
good safety at her above-mentioned place of destination, and 
while there for thirty days after such mooring." Lloyd's 
policy may be moulded into a similar form by striking out with 
the pen the words " twenty-four hours" and introducing after 
" good safety " the words " and for thirty days after while 
there,** written in the interlinear space above the clause, with 
a caret to mark the exact place of their interposition. The 
revised clause will then read thus : " Upon the said ship, etc,, 
until she hath moored at anchor in good safety, and for 
thirty days after while there'* 

A policy, made in such terms as to cover the vessel for a 
specified period after arrival at her port of destination, remains 
in force for the time stipulated, provided that the vessel 
remains within the limits of the port, notwithstanding that 
the inward adventure has terminated and a new adventure has 
been entered upon. A vessel was insured " at and from the 
port of Pomaron to Newcastle-on-Tyne, and for fifteen days 
whilst there after arrival," without the " twenty-four hours ** 
clause ; and, having safely arrived at her destination and dis- 
charged her inward cargo, she was moved to a loading place 
on the Tyne, within the port of Newcastle, to load a cai'go of 
coals for Gibraltar. While moored at that spot, after having 
taken on board a quantity of coals as stiflFening, but before the 
expiration of the fifteen days, she was injured in a storm. In 
an action under the policy for the recovery of the loss, it was 
held that the policy must be construed as a voyage policy 
with a time policy engrafted upon it, and that, though the 
voyage had terminated, and a new adventure had been entered 
upon when the loss happened, the underwriters were liable (y). 

(x) Mercantile Marine Irisuraivce Co, ance Co, of Bombay, L. R. 1 Ex. D. 
V. TUhenngUm, 11 L. T. Rep. N. S. 340. 141. 
(y) Cfambles v. Ocean Marine Insur- 

o 



82 CONSTRUCTION OF THE POLICY. 



XVL— TERMINATION OF THE RISK ON O00D8. 

And upon the Goods and Merchandises until the same 
he there discharged and safely landed. 

The risk on cargo continues until the goods have been 
" safely landed/* i.e., deposited upon the quay, wharf, or other 
customary place of discharge. It then ceases, for the under- 
writer is not liable for loss arising from theft, fire, or any other 
peril to which the goods may be subjected while lying on the 
quay, or in dock ; unless an express clause to that effect has 
been inserted in the policy. 

In order that the policy may continue to protect the goods 
while in course of landing, they must be taken from the ship to 
the shore in the mode which is usual in the trade at the port 
where the discharge takes place. 

If it is the custom of the trade to convey the goods from the 
ship to the shore in lighters, launches, or other small craft, they 
are protected by the policy during such transport (z). If, how- 
ever, the assured depart from the usual course of trade by 
taking charge of the goods at an earlier period than that at 
which they would have been delivered to him under ordinary 
circumstances, the underwriters will be discharged from respon- 
sibility (a), A departure from the usual terms of lighterage, 
whereby the risk is enhanced, must be communicated to the 
underwriters at the time when the insurance is effected, other- 
wise the policy will be void on the ground of the concealment 
of a material fact (6). 

The policy only covers the goods while they are at the risk 
of the assured ; and consequently, if cargo be sold afloat, with- 
out an assignment of the policy, and the buyers take delivery 
of the cargo in lighters sent alongside, the risk of lighterage 

(2;) For the cases, see Marshall, 2nd shall, 2nd ed., p. 252, and Strong v. 

ed., pp. 251 — 6 ; also, Phillips on In- Natallyt ibid., 266. 

surance» ss. 970, 971. {b) Tate <k Sons v. Hyslop, Weekly 

(a) Sparrow v. Carruthers, see Mar- Notes, 20th June, 1885. 
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from ship to shore will not be covered, as the underwriters' risk 
would under such circumstances cease on delivery (c). 

Cargo should be landed within a reasonable time after the 
ship's arrival, otherwise it will cease to be covered by the policy. 
What is a reasonable time in any particular case, depends upon 
the usage of the ti*ade (d). 

When goods are insured by a vessel bound to several ports in 
succession, the risk ends at the final port of discharge named 
in the policy. 

In the case of insurances on cargo to Jamaica, the west coast 
of South America, or any other district comprising several 
ports, the risk terminates at the port where the vessel dis- 
charges all or the great bulk of her cargo. 

If the vessel should subsequently proceed to another port 
within the district, having on board some inconsiderable portion 
of her original cargo, taken on for some purpose unconnected 
with the outward adventure, the outward policy will not enure 
to protect* such cargo (e) ; but the insurance may be prolonged 
until all the goods have been finally disposed of, by the addi- 
tion of the words " the risk to continue until the arrival of the 
goods at a market at their final port of discharge" (/). 



XVIL— COMMENCEMENT AND TERMINATION 
OF THE RISK ON FREIGHT 

Although freight is not specified as one of the subjects of 
insurance in the common form of policy for reasons already 
mentioned, it by no means follows that the policy is incapable of 
covering that and other interests not named in it. On the 
contrary, an insurance on freight is perfectly valid, and the 
conditions to which it is subject have been defined with as 
much minuteness as in the case of the other subjects of insur- 
ance. 

(c) North of ErigUmd Pwre Oil-cake (e) Ibid., 873. 

Co. V. Archangel MarUtTne Inatirance (/) As suggested by Lord Ellen- 

Co., L. R. 10 Q. B. 249. borough in Richardson v. London As^ 

(d) Amould, itb ed., p. 370. suran^ Co,, 4 Camp. 94. 

a 2 
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The term " freight," as used in marine insurance, signifies, in 
a general sense, "the benefit derived by the shipowner from the 
employment of his ship " {g\ or more particularly " the earn- 
ings or profit derived by the shipowner or the hirer of the ship 
from the use of it himself, or by letting it to others to be used, 
or by carrying goods for others " (h). The above definitions are 
fully supported by legal decisions so far as they relate to the 
profit accruing to the shipowner from the can-iage of goods ; 
but, there is not the same undoubted authority for holding that 
an insurance on " freight " will include passage money. In an 
action to recover the passage money of coolies under a policy 
on " chaitered freight," it was held by the Court that, while 
no binding custom of trade limiting the meaning of the term 
freight had been proved, the more frequent course in insurance 
business, where freight of coolies was intended, was to describe 
it either specifically or by some term distinguishing it from 
freight of merchandise ; and, it was accordingly held, that the 
question as to whether the term " freight " in a marine policy 
includes passage money, must depend upon the circumstances 
of the case, which, in the case under review, indicated that the 
freight insured did not include such passage money (i). 

The prospective benefit to be derived by the shipowner from 
the carriage of his own goods in his own ship, though not strictly 
freight (A), is so like it, that it may be insured under that 
name (I), 

A policy of insurance on freight will thus include : — 

A. Money payable for the carriage of goods under a bill of 

lading. 

B. Money payable for the hire of a ship under a charter- 

party. 

C. Sums paid in advance in respect of A. and B. 

ig) Per Lord Tenterden, in Flint (k) Keith v. Burrows ; 3 Asp. Mar. 

V. Flemyrvg (see below). L. C. 481. 

{Ji) Phillips on Insurance, 4th ed., {I) Flint v. Fkinyng, 1 B. & Ad. 

s. 327. 45 ; the "Thyatira," L. R. 8 P. D. 

(t) Denoon v. Home cmd Colonial 156. 
Jnsurayice Co,, L. R. 7 C. P. 341. 
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D. The increase in the value of goods which the owner 
expects to derive from their carriage in his own 
vessel. 

The underwriter's risk upon the first of these interests, com- 
monly called " bill of lading freight," may be considered coinci- 
dent with the risk on goods ; since it does not commence until 
the cargo is shipped, and then only applies to such portion of 
it as may be actually on board ; unless cargo has been con- 
tracted for under a valid agreement, and is lying in readiness to 
be placed on board, the ship also being ready to receive it(m). 

The termination of the risk on cargo and freight respectively 
is also in general simultaneous ; for, concurrently with the 
landing of the goods in safety, the shipowner earns the freight 
upon them, and the risk of the underwriter on freight is pro- 
portionately reduced ; so that, in the event of the ship being 
lost after a part of her cargo has been discharged, the loss on 
the freight policy will be limited to the freight on the cargo 
remaining on board. 

In the case of chartered freight, however, the risk commences 
immediately there is an inception of performance under the 
charter-party, i.e., when the owner or hirer *' has incurred ex- 
penses and taken steps towards earning the freight " (n), irre- 
spective of the question whether any cargo has been placed on 
board, or is in readiness to be so placed, and continues until 
the vessel has performed her contract. 

Thus, an insurance was eflfected upon chartered freight "at 
and from Mauritius to the Rice ports, and thence to the United 
Kingdom." The charter-party stipulated that the vessel was 
to proceed from Calcutta to Mauritius, discharge her cargo 
there, and thence proceed to the Rice ports to load for the 
United Kingdom. The vessel was wrecked at Mauritius, before 
the whole of the Calcutta cargo had been discharged ; but it was 
held, on the grounds already stated, that there was an insurable 
nterest on the homeward chartered freight at the time of the 
loss (o). 

(m) Arnould, 4tli ed., pp. 81, 60. ed., s. 328. 

(n) See Phillips on Insurance, 4th (o) Foley v. The United Fire and 
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Such is the general principle upon which the duration of an 
insurable interest in chartered freight depends ; but the appli- 
cation of that principle may be modified by the insertion in the 
policy of words defining the commencement or termination of 
tbe risk. Thus, a vessel named the " Gem " was chartered to 
cany a cargo from Liverpool to any place or places on the west 
coast of Africa^ there to discharge the same and take on board 
a return cargo of African produce. She arrived on the coast, 
and having delivered part of her cargo, attempted to cross Lagos 
Bar, in order to discharge the remainder, and to take in a home- 
ward cargo which was waiting for her at that port, but got 
aground and became a total loss. The risk upon the homeward 
freight was insured under policy '*at and! /rom" Lagos, etc., with 
the clause, " the insurance aforesaid shall commence upon the 
freight and goods or merchandise aforesaid, from the loading of 
the said goods or merchandise on board the said ship or vessel 
at as above." In an action upon the policy it was held that these 
words plainly meant that the risk should not attach until the 
goods were actually on board ; and that, therefore, the ship 
having been lost before loading, the insurers were not liable (^j). 
A similar decision was given in the case of an insurance upon 
freight at and from Libau to Bordeaux, with the clause " be- 
ginning the adventure upon the said goods w freight from the 
loading thereof on board the said ship** and without any clause 
covering the craft risk from the shore to the ship. While the 
vessel was loading at Libau, in terms of the charter-party, a 
portion of the cargo, which was in lighters alongside and about 
to be transferred to the vessel, was by reason of the perils of 
the sea, wholly lost, and the shipowners prevented from earning 
the freight thereon. The Court held that the loss of freight so 
caused was not recoverable under the policy, as the goods to 
which the said freight related had never been laden on board of 
the vessel. The ground of this decision is furnished by the 
following extract from the judgment of Mathew, J., — "If any 

Marine Insurance Co. of Sydney , L. T. ( p) Beckett v. The West of £ngland 

Rep., vol. xxii., p. 108 ; see also Marine Insurance Co., 1 Asp. Mar. 
Barker v. Fleming, L. R. 6 Q. B. 59. L. C. 185. 
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loss of chartered freight has occurred, the defendants cannot be 
liable for it in respect of those goods which never got on board 
the plaintiff 's ship. The words 'from the loading thereof* 
exclude the goods not actually loaded, and also the freight for 
them " (g). 

In another case, a policy of insurance was effected on char- 
tered freight, " from " Baker's Island to the United Kingdom, 
with the clause, " the insurance on the said freight beginning 
frovfi the loading of the said vessel" The vessel was lost when 
partially laden ; but it was held that the risk had not attached, 
as the policy was precluded by its terms from taking effect until 
the vessel sailed, or, at the earliest, until the completion of the 
loading (r). 



XVIIL— LIBERTY TO GALL. 

And it shall he lavjful for the said Ship, etc,, in this 
Voyage to proceed and sail to and touch and stay 
at any Ports or Places whatsoever without Preju- 
dice to this Insurance. 

The terms in which this liberty is expressed are so extensive 
that, on a cursory reading, they might be supposed to give an 
unrestricted license for the vessel to call at any port or ports 
whatsoever, whether in or out of the ordinary route from the 
port of departure to the port of destination. On a more careful 
examination, it will however be found that so wide an applica- 
tion of the term used is untenable ; for, as was pointed out by 
Lord Mansfield, in a case depending upon the construction of 
clauses giving liberty to call, the general words used are, by the 
expression " in this voyage," qualified and restrained so as to 
refer exclusively to " any ports or places whatsoever,*' in the 
usual course of the voyage, " to and from the places mentioned 
in the policy " (s). 

(q) Happer v. Wear Marine Insur- ance Co., L. R. 7 Q. B. 702. 
ance Co., 4 Asp. Mar. L. C. 482. {s) Lavabre v. Wilson ; see Park on 

(r) Jones v. Neptune Marine Insur- Insurance, p. 58. 
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[l\ Aviititild, 4tli t>(t., It. 427. 



(>/) Lowndos on Marino Insurance, 
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license only permitted the vessel to call at a port to the north 
of Lisbon, in the course of the homeward voyage (z). Again, 
with respect to purpose, in an action upon a policy on goods 
insured " at and from London to Berbice, with liberty to touch 
and stay at any ports and places whatsoever and wheresoever, 
and for all purposes whatsoever, particularly to land, load and 
exchange goods, without being deemed a deviation," it was held 
by Lord Eilenborough that, notwithstanding the comprehensive 
words employed, it was not open to the vessel to put into 
Madeira for the purpose of discharging goods and taking on 
board other goods not covered by the policy, her stay being 
thereby prolonged so as to vary the outward risk (a). 

If, however, it is evident, from the general sense of the policy, 
that it was the intention of the parties that the vessel should 
have liberty to visit places out of the direct and usual course of 
the voyage, the first of the above-mentioned restrictions will be 
relaxed in favour of the assured. For instance, in an action 
upon a policy on a vessel insured " at and from Antigua to 
England, with liberty to touch at all or any of the West India 
Islands, Jamaica included," it appeared that the vessel had 
called at St. Kitts, an island to the west of Antigua, to com- 
plete her homeward cargo ; and, it was contended that this was 
a deviation which avoided the policy. The Court decided, 
however, that the parties, by allowing the vessel to call at 
Jamaica, an island still further to the westward, had indicated 
their intention to give liberty to the vessel to proceed to any of 
the islands, whether in or out of the direct course from Antigua 
to England (6). 

Again, if the vessel is authorised to proceed to a port of call, 
the only restriction imposed upon her during her stay there 
is, that she shall not be so employed or detained as to sub- 



(z) Marshall, 2nd ed., p. 191. 

(a) Williams v. Shee ; 3 Camp. 469. 
Upon the same principle, in an action 
upon a policy on a vessel insured 
from Liverpool to the West Coast 
of Africa, *' during her stay and 
trade there," and back to a port 
in the United Kingdom, it was held 



that the vessel was not at liberty 
to prolong her stay on the coast 
for the puipose of engaging in salvage 
operations. Company of African 
Merchants v. British, and Foreign 
Marine Insurance Co.y L. R. 8 Ex. 
154. 
(b) Metcalfe v. Parry ; ibid,, 439. 
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stantially vary the risk insured. For example, an outward- 
bound vessel, on putting into an intermediate port to discharge 
a portion of her cargo, is not prohibited from loading goods, or 
engaging in other transactions foreign to her outward voyage, 
unless her stay is protracted for that purpose beyond the period 
necessary for the completion of the business connected with the 
outward adventure, or unless the risk is substantially varied in 
some other way, in which case the policy would be vitiated by 
the deviation (c). 

Bills of lading for goods shipped by steamer sometimes con- 
tain clauses which stipulate for extensive liberties in favour of 
the shipowner ; and, by virtue of these clauses, an act might be 
committed which would constitute a deviation from the ordinary 
course of the voyage, though within the contract between the 
owners of the ship and of the cargo. In such a case, the owner 
of the cargo might find that his policy was invalidated by devia- 
tion, without having any remedy against the shipowner ; and, 
to obviate this danger, the clause " with all liberties as per bills 
of lading," is sometimes inserted in policies on goods. There 
can be no doubt, however, that where steamers or sailing vessels 
of a particular line, or in a particular trade, habitually follow a 
specific route, or call at certain ports, the usage so to do will be 
tacitly incoi'porated in a policy in the ordinary form, without 
the addition of any special clause. 

The following are some of the clauses most frequently inserted 
to give additional liberty of call, or to cover the contingency of 
deviation or change of voyage : — 

" With leave to call at all or any intermediate ports and 
places for any purpose.'^ 

" With leave to call at all ports and places on either side of 
and at the Gape of Good Hope!' 

" With leave to call at all or any ports or places on either 
side Cape Horn" 

" In the event of the vessel making any deviation or change 
of voyage, it is mutually agreed that such deviation or change 

(c) Ihid.y 450. 
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shall be held covered at a premium to be arranged, provided 
due notice be given by the assured on 7'eceipt of advice of such 
deviation or change of voyage,'^ (Lloyd's Deviation Clause, 
adopted by the Liverpool and Glasgow Underiuriters' Asso- 
ciations,) 

" In case of deviation, or change of voyo/ge, the assured to be 
held covered at a premium to be arranged^ 

" With leave to call at all ports and places for any puiposes, 
aTid with liberties as per bill of lading.^* 



CHAPTER IV. ' 
CONSTRUCTION OF THE POLICY. 

INSURABLE INTEREST AND VALUATION. 

L— I NT ROD UCTOR Y. 

The said Ship, etc.. Goods and Merchandises, etc., for 
so much as concerns the Assured, by axjreement be- 
tween the Assured and Assurers in this Policy^ are 
and shall be valued at 

This clause leads up to the valuation, which should be in- 
serted in the blank space immediately following. 

The obsolete practice of insuring the whole adventure in one 
policy is again apparent in the mention of ship and goods as 
included in the one insurance; and, to restrict this general 
form of expression to the particular interest which it is in- 
tended to insure, the description, as well as the value of the 
property, may be written in the interlinear space following. 
In order to explain clearly how the description and valuation 
of the interest should he expressed, it will be necessary to 
inquire : 

1st. What may be insured ? 

2nd. What constitutes an insurable interest ? 

8rd. How should an insurable interest be valued ? 
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IL— SUBJECTS OF INSURANCE, 

In reply to the first of these questions^ the principal subjects 
of insurance are as follows : — 

(1) The ship — the component parts of which are, as specified 
in a previous part of the policy, " the Body, Tackle, Apparel, 
Ordnance, Munition, Artillery, Boat and other Furniture of 
and in the good Ship or Vessel." The terms of this descrip- 
tion are evidently not to be confined to the body or hull of the 
vessel, but extend to her materials and outfit ; and it has been 
expressly decided that provisions for the crew are included 
under the word " furniture *' (a). It may be stated in general 
terms that a policy on " ship," in the ordinary form, will cover 
the hull and materials, the machinery, boilers, coals and engine 
stores (in the case of a steamer), the provisions for the crew> 
and " all the appurtenances, necessary, suitable, or usual, and 
that may be presumed to belong to a vessel of such description, 
for the purposes of navigation, on a voyage such as that de- 
scribed " (&). The full scope of an insui*auce on the ship, as it 
would extend upon principle, is somewhat curtailed in practice 
by the usage of trade, which limits the outfit to such as is 
necessary to make the vessel seaworthy for the voyage insured, 
to the exclusion of that further portion which may be supplied 
to fit her for a particular trade, and relates to the cargo rather 
than to the ship. Thus, in the case of a vessel engaged in the 
Greenland trade, it was held that the fishing-tackle and stores, 
such as the harpoons, lances, etc., for catching the whales and 
seals, as well as the casks, cisterns, etc., for receiving the oil 
and blubber, were not covered by a general policy on the ship, 
as it was the custom to insure such articles in express terms (c). 
A similar distinction is made in the case of passenger stores, 
fittings for the carriage of passengers or live-stock, temporary 
ballast, grain platforms, and dunnage wood, all of which are in 

(a) Brough y. WhUmore ; see Mar- (c) Hoskins r. PetersgiV, 3 Dougl. 

shall, 2iid ed., p. 723. 222. 

(6) PhiUips, 8. 463. 
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practice treated as things external to the ship ; subject, how- 
ever, to this exception, that where a vessel is regularly engaged 
in any particular trade, the permanent fittings necessary to 
adapt her to that trade, are identified with the ship (d). For in- 
stance, permanent passenger fittings are allowed where a vessel 
is regularly employed in the passenger tiude ; permanent cattle 
fittings where she is in the cattle trade ; a permanent grain 
ceiling where she is in the grain trade ; and so on. In like 
manner, iron kentledge, for permanent ballast, has been held 
to be covered by the terms of a general policy on ship (e). 
Temporary fittings, or ballast (i.e., such as is supplied for the 
voyage only), dunnage, provisions for passengers and provender 
for live-stock are invariably excluded. 

(2) Goods. This term, which is associated in the policy 
with the kindred one of merchandize, denotes whatever is 
carried on board ship for pui"poses of traffic (/). Here, again, 
the usage of trade enters to restrict the full meaning of the 
term by excluding therefrom goods laden on deck (g), live- 
stock (with the provender for their maintenance), the master's 
clothes and the ship's provisions (h). Money or jewels, if 
carried to trade with, are insurable under the name of " goods,'' 
but are not so, if intended for personal use (i), 

(3) Freight and pa&sage-money. 

(4) Profits and commissions. 

(5) Loans on bottomry and respondentia, which are insurable 
by the lender only. 

(6) Miscellaneous subjects, such as advances or disburse- 
ments (if subject to marine risks), prizes taken in time of war, 
the effects of captain, crew, or passengers, outfit (when not 
covered by a policy on the ship), provisions for passengers, live- 



(d) See Baily*s "Perils of the Seas," the article, when mentioned to the 
p. 13 ; and Lowndes on Insurance, underwriter, should imply their ship- 
s. 93. ment on deck, as in the case of 

(e) Ingram v. Harrison, see Hopkins vitriol. Da Costa v. Edmunds ; 4 
on Average, 8rd ed., p. 351. Camp. 142. 

(/) iSw V. ThwaUe; see Park, {h) Brough y, Whit7)iore ; see '^ai- 

p. 23. shall, 2nd ed., p. 319. 

{g) Unless so canied by virtue of a (i) Ibid., 320. 
usage, 80 invariable, that the name of 
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stock, with the provender for their keep, &c. Seamen's wages 
(except the master's), and slaves, cannot legally be insured in 
this country. 

(7) Liabilities under the common or statute law which are 
contingent upon sea perils ; such as, a common carrier s 
liability for loss of or damage to cargo, shipowners' liabilities 
for damages by improper navigation, or charges incurred under 
the Passenger Acts. 



III.— INSURABLE INTEREST. 

We now proceed to inquire : — What constitutes an insurable 
interest ? — or, to put the question in another forai — In 
what relation must a person stand to property in order to be 
qualified to effect insurance thereupon ? As we have already 
seen, the criterion of insurable interest in a subject lies in the 
possession of a substantial concern in its preservation {j) ; 
or, to quote the words of Lawrence, J. (fc), the party who would 
effect insurance upon anything must be so circumstanced with 
respect to it, as to have "benefit from its existence, prejudice 
from its destmction." 

It is not necessary that he should be the owner of the pro- 
perty, either in the whole or in part, but merely that he should 
have some right or interest directly arising out of or depending 
upon it, that would suffer in the event of its loss. Thus, for 
instance, shippers, consignees, and agents have an insurable 
interest in respect of property on which they possess a valid 
claim or lien for advances or otherwise ; the assignee of a bill 
of lading, in respect of a general balance due to him from the 
assignor ; the mortgagee on the ship, to the extent of his mort- 
gage ; a trustee in the property intrusted to him ; and the 
underwriter in respect of his risk. 

(;') Ch. I., s. 1. (k) In Liicena v. Crau/urd; 2 B. 

& P. 302. 
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In every policy of insurance, it is requisite that the subject- 
matter should be expressed ; but it is not essential that the 
nature of the interest which the assured has in the subject 
should be stated, unless that is such as to vary the ordinary 
risk (I), For instance, the mortgagee of a ship may cover his 
debt by a policy " on ship " (m), a common carrier by sea may 
insure bis liability for loss of the goods placed in his charge by 
a policy " on goods " (n), or an underwriter who has subscribed 
an insurance " on cotton " may re-insure by the same descrip- 
tion and the policy need not be expressed in terms as a 
re-insurance (o). On the other hand, profits and respon- 
dentia loans must be insured specifically ; for, as stated by 
Blackburn, J., in the case last cited, " in all cases where the 
peculiar nature of the interest alters the risk, it may be pro- 
perly said that such interest is the subject-matter of the 
insurance/' 

The primary and most obvious kind of insurable interest 
is that which arises from the ownership of property ; but 
there is a secondary interest which is susceptible of insurance 
where, though the right of property in the subject is absent, 
there is a substantial concern in its preservation. To consti- 
tute a valid insurable interest of the secondary kind, it is 
essential that the party on whose behalf the insurance is 
efiFected should have either a legal right in, or liability in 
respect of, property exposed to marine risks ; for, without such 
a connecting link between interest and subject, the concern 
which any party may have in a marine adventure will be 
too remote or speculative for the law to recognize it as afford- 
ing a basis for insurance. 

In conformity with the principle just stated, it is to be ob- 
served that advances, or disbursements, made on account of 

{I) The rule applicable to such cases nature of the risk, and then it should 

was stated by Lord Tenterden, as fol- be stated. " Crowley y. Cohen, 3 B. & 

lows : — ** Although the subject-raatter A. 478. 

of the insurance must be properly de- (m) Irving v. Richardson ; see Ar- 

scribed, the nature of the interest may, nould, 4th ed., p. 76. 
in general, be left at large. In some (/i) Crowley v. Cohen, iU sup. 

cases, the nature of the interest in the (o) Mackenzie y. JFhUicorOi, 3 Asp. 

thing insured is such as to yary the Mar. L. C. 81. 
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ship, freight, or cargo, only constitute a valid insurable interest 
when they convey to the lender a lien upon the property to 
which such advances relate. Thus, the lender upon bottomry, 
or respondentia, has an insurable interest in the amount of 
his loan, which must, however, be insured specifically (p) ; a 
mortgagee of ship or goods possesses an insurable interest in 
the mortgaged property ; consignees of cargo, or commission 
agents, have an insurable interest in advances which are 
secured to them by a lien upon the goods ; salvors may insure 
their expected remuneration in respect of property which has 
been saved by their exertions ; shipowners have an insurable 
interest in disbursements made by them by way of general 
average or special charges on cargo ; and, in general, any credi- 
tor possesses an insurable interest, when the amount of his 
debt is secured by the legal or equitable (q) pledging of the 
ship, freight, or goods. Advances made by the shipper or 
charterer to the shipowner on account of disbursements at the 
outset of the voyage are insurable by the former if on account 
of freight, but are not so, if made by way of loan. The reason 
for this distinction, as stated by Dr. Lushington, is that " an 
advance of freight is an insurable interest because the liability 
of the shipowner to repay it is dependent upon the same con- 
tingencies as the shipowner's claim to freight itself A loan, 
on the other hand, is not freight, nor is it an insurable interest, 
for whatever happens to the ship, the loan may be recovered 
by action against the shipowner" (r). 

The question as to whether an advance is a prepayment 
of freight, or a loan, will depend upon the intention of the 
parties, which is to be gathered from the terms of the charter- 
party, the usage of trade, or the circumstances of the case. 
It has been held that, when it is stipulated in the charter- 
party that the advance is made in part payment of freight, 
or that it is "free of interest, but subject to insurance," 
such a condition is conclusive to show that the advance is at 



(p) Olover V. Black; Park on Insur- 4tli ed., p. 68. 
ance, p. 301. (r) The Salacia, 1 Lush. 682. 

{q) Wilson v. Martin ; see Amould, 
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the risk of, and therefore insurable by, the charterer («). In 
another case, where there was no clause of that nature, but it 
was agreed that the captain should be supplied with cash for 
the ship's use, the Court held that the charterer had no in- 
surable interest in the advance, which was not a prepayment 
of freight, but only a loan (t). Upon the same principle, it has 
been decided that consignees of cargo, who have a mere right 
to take possession, without a lien upon the property for 
advances, or authority to sell on commission, have no insurable 
interest (ii). 

A liability in respect of property expose<l to marine risks 
may, as already stated, be covered by insurance, whether 
arising under common or statute law ; as, for example, the 
obligation of a lighterman to make good loss or damage to 
goods entrusted to him for carriage (x), or the liability of ship- 
owners for damages resulting from improper navigation. 

Profit may be insured on the following conditions (y) : 

A. The assured must be legally interested in the goods in 

respect of which the profit is anticipated. 

B. He must at the time when the insurance is effected 

possess a reasonable expectation of realising a profit 
from the disposal of tho goods on their arrival. 
Subject to these conditions, insurances on profit are valid ; 
and the assured will recover, in case of accident, on proving 
that some profit would actually have been realised by the dis- 
posal of the goods on arrival, and that the earning of such 
profit has been prevented by the operation of a peril insured 
against. 

If the assured were not legally interested in the goods at the 
time of loss, but expected to acquire such interest, his interest 
would not be insurable, for it would be the mere " expectation 
of an expectation." 



(«) De SilvaXe v. Kendall^ 4 M. & S. {u) For the cases, see Arnould, 4th 

37 ; WaUon r. Shanklandy L. T. Rep. ed., p. 71. 

V. 29, p. 349. {x) Joyce v. KeuTuird, L. R. 7 

(0 Mansfield v. Maitland, 4 B. & Q. B. 78. 

A., 682. (y) Amould, 4th ed., pp. 36, 87, 66. 
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IV.— THE VALUATION— OPEN POLICIES. 

How should an insurable interest be valued ? The obvious 
answer to this question, from a purely theoretical standpoint 
is that, insurable interest should be valued at the smallest sum 
which will suflBce to indemnify the assured in case of loss ; 
for, the recovery of more than that would convert the policy 
into an instrument of profit, while the recovery of less would 
fail to attain the true end of insurance. If, however, we pro- 
ceed to inquire at what stage of a marine adventure the indem- 
nity should be computed, the answer is not so obvious. It was 
long ago observed by Benecke, in treating upon the subject, 
that the word indemnity, as applied to the contract of marine 
insurance, admits of a twofold construction. In the first place, 
it may signify that the assured is to be placed in the same 
pecuniary position as if the adventure had never been under- 
taken ; or secondly, that he is to be placed in the same position 
as if it had been completed. 

Which of these two principles of indemnity is to be pre- 
ferred ? In favour of the first, it may be said that it is more 
easy of application, and of the second that it more fully answers 
the tnae end of insurance which, as stated by Benecke, is " to 
relieve the merchant from the consequences of a loss by sea, and 
not to annul a speculation once entered into " (yy) 

According to the law of England {z), the amount which can 
be recovered upon an open — i.e., unvalued — policy in respect 
of each of the principal subjects of insurance is as follows (a): — 

Ship. Her worth to the owner at the outset of the voyage, 
including outfit, stores, and provisions, also money advanced on 
account of seamen's wages, with the charges of insurance upon 
the whole. 

Freight. The gross amount at risk as per charter-party or 
bills of lading, with the addition of the charges of insurance. 

{yy) Principles of Indemnity, p. 5, (a) For the decisions, see Arnould, 

{z) In this respect, our law is in uni- 4th ed., p. 304. 
sou with that of other countries. 

H 2 
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Goods. The invoice value or prime cost, including all shipping 
expenses and charges of insurance. 

Of this rule, it is to be observed that it is not entirely in ac- 
cordance with either of the principles of indemnity above stated, 
though it approximates to that which fixes the value of the 
property at the outset of the i^k. Indeed, as regards the 
cargo, the amount insurable under an open policy is precisely 
that which it is needful for the assured to recover in case of 
loss, in order that he may be replaced in the position which he 
occupied before entering upon the adventure, irrespective of 
loss of interest. As regards the ship and freight, however, the 
owner, who is insured to the full extent which the law allows 
under an open policy, recovers, in case of loss, an aggregate 
amount which is in excess of an indemnity, on account of there 
being a double insurance of several of the component parts of 
his insurable interest (6). 

In fact, the measure of insurable interest, as fixed by law in 
respect of the ship and freight together, exceeds the standard of 
a fair indemnity, whether that be set up at the outset or at the 
end of the adventure (c). 



(6) The cause of this double insur- 
ance, stated in hrief, is, that the 
expenditure in outfit, stores, provi- 
sions, and advances rn account of 
crew*s wages, which the law aUows to 
form part of the value of the ship, is 
also included in the ^ross freight, so 
that it is insured twice over. The 
gross freight also includes the other 
working expenses of the ship, such as 
the crew's wages earned on the voyage, 
and the inward charges at the port of 
destination, which, in the event of 
total loss, are avoided by the shipowner 
in whole or in part. 

(c) The question as to the extent to 
which insurable interest should be 
valued so as to limit the amount re- 
coverable to a fair indemnity having 
recently been the subject of much con- 
troversy, it may not oe devoid of inte- 
rest or utility to attempt to answer 
the question upon each of the two 
principles referred to in the text. 

Let us first assume that the end of 
the adventure theory is to be adopted, 



and ask how ship, freight, and cargo, 
respectively, ought to be vidued, to 
conform to that standard. The ques- 
tion resolves into this : — "What amount 
has each party at risk at the moment 
prior to the end of the adventure (i.e., 
the arrival of the vessel), supposing no 
accident to have happened previously ? 
The shipowner has at risk, first, 
the estimated value of the ship on 
arrival at her port of destination, 
which, in the absence of anv difference 
arising from change of market, wiU be 
the vaJue of hull and materials as at 
the outset of the risk, less the deterio- 
ration resulting from the "wear and 
tear'* of the voyage. The insurable 
value of the ship, computed upon 
the " end of the adventure " principle, 
is therefore her value at the outset of 
the risk, less a deduction for the 
**wear and tear" of the projected 
voyage, without the addition of the 
money expended in consumable stores, 
as such stores would be exhausted by 
the termination of the voyage, and also 
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v.— THE VALUATION— VALUED POLICIES. 

In the gi'eat majority of cases, the law as regards open policies 
is inapplicable, because the parties agree between themselves as 



without the addition of the premium 
of insurance, such premium causing no 
enhancement in the value of the ship 
on arrival at the port of destination. 
The amount of the value, thus ascer- 
tained, is subject to any increase or 
decrease by reason of the vessel being 
taken from a worse to a better freight 
market, or vice versd. Secondly, the 
shipowner has at risk the gross freight, 
which should accordingly be the value 
for insurance, without the addition of 
the premium, the costs of insurance 
being included in the amount of the 
gross freight. The cargo owner has at 
risk the estimated net market value of 
the goods on arrival at destination. 

There is much to be said in favour 
of this mode of valuation. It answei's 
the true end of insurance, by assuring 
to each party, in case of loss, the pe- 
cuniary position which he expects to 
occupy in the event of the adventure 
being brought to a safe termination. 
There is also an incidental advantage 
accruing to it in the assimilation of 
insurance values with the valuations 
of ship, freight, and cargo, as assessed 
for general average purposes. It may 
be objected that, in the event of the 
total loss of the vessel, the shipowner 
would recover the gross freight, with- 
out deduction of the portion of the 
working expenses saved through the 
non-completion of the voyage, so that, 
to that extent, he would be a gainer 
by the casualty ; but, to this objec- 
tion, it ai>pears a sufficient reply that, 
any occasional gain to the shipowner 
in a saving of working expenses in the 
event of the curtailment of the voyage, 
through sea perils, should be set off 
against the loss which the shipowner 
might otherwise have incurred by an 
enhancement of the working expenses 
in case the voyage were prolonged, 
owing to the same cause. 

Let us now take into consideration 
the alternative method of valuation — 



viz., that of assessing the value of the 
several subjects of insurance at the 
outset of the risk. The question as to 
the amount at risk has to be put in 
another form, viz. — how much would 
each of the parties be out of pocket if 
the ship and cargo were totally lost on 
sailing ? The shipowner would lose 
the value of the ship, i.e., of her hull 
and materials, plus stores, outfit, ad- 
vances on account of crew's wages, and 
other disbursements made in prepara- 
tion for the voyage, with the charges of 
insurance upon the whole amount. 
The worth of the ship, computed iji 
this way, is what the law at present 
fixes as the insurable value under an 
open policy. The freight should not 
be taken into account, as the earning 
of it, like the making of a profit on the 
cargo, is contingent upou the successful 
prosecution of the voyage. The cargo- 
owner would have at risk the amount 
which the law at present fixes as the 
insurable value under " open " policies, 
viz., the prime cost and shipping 
charges, plus the charges of insurance 
upon the whole. This method of com- 
puting insurable value is open to the 
objection already stated, viz., that it 
falls short of affording a full indemnity, 
especially as it leaves out of account 
the freight at the risk of the ship- 
owner and the expected profit at 
the risk of the cargo-owner ; besides 
which, the shipowner would be out 
of pocket to the extent of the working 
expenses incurred from the time of sail- 
ing till the time of loss, if the ship were 
totally lost in the course of the voyage, 
and the freight were uninsured. 

Taking a general retrospect of the 
results of the foregoing inquiry, we 
obsei*ve that the end of the adventure 
theory of valuation involves an insur- 
ance of (1) the estimated value of the 
ship on arrival at her port of destina- 
tion, (2) the gross freight, and (3) the 
estimated net market value of the cargo 
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to the value to be placed upon the subject insured ; and, a 
valuation, when inserted in the policy, is conclusive for the 
purposes of the contract, so that it cannot be disturbed except- 
ing in case of fraud (d). Accordingly, under a valued policy, it 
is not necessary that the assured should prove the value of the 
subject insured, as it is necessary under an open policy, but 
only that he should substantiate an interest therein, unless the 
circumstances are such as to raise a suspicion of fraud. The 
mere fact of over-valuation, even to a large extent, if bond 
fide, will not affect the validity of the policy, as will appear 
from the two following extreme cases. A policy of insurance 
was effected for twelve months to cover a trading adventure to 
Africa and back — on the ship, valued at £2,000, and on the 
cargo, valued at dBll,000, or dB13,000 in all. Cargoes shipped 
on the west coast of Africa vary so greatly in value according 
to circumstances, that it is diflScult to fix the valuation with 
certainty beforehand. In the case under review, the vessel 
sailed on the homeward voyage with a full and complete 
cargo, the value of which did not exceed dB3,500. The under- 
writers were nevertheless held liable for the full amount in- 
sured, a total loss having occurred (e). In another case, a ship 
was insured under a time policy, in which her value was stated 
to be £8,000. At the time the policy was made, but unknown 
to the parties, the ship had been injured in a storm to so 
great ah extent that the cost of repairs would have exceeded 
her repaired value. In an action against the underwriters, 
(the ship having been totally lost during the currency of the 
policy), it was held that the policy had attached, notwith- 
standing the previous injury to the ship, and that, there being 
no fraud, the value of the ship as stated in the policy was 
conclusive between the parties (/). Of course, if the evidence 

on the completion of the adventure ; insurance charges. 

while the outset of the risk theorj- in- {d) Barker v. JaTison, L. R. 3 C. P. 

Yolves an insurance of (1) the value of 303. 

the fi^ip as she stood before anything (e) The Company of African Mer- 

was done to fit her for the voyage, chayits v. Harper ^ Ex. Ch., 30th Kov., 

plus the expenditure incurred with 1872. 

that end in view, and (2) the prime (/) Barker v. Janson, L. R. 3 C. P. 

cost of the cargo, plus shippiui; and 303. 
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were such as to establish fraud or wdgering, the valuation 
would not stand, but then the policy itself would be set aside. 
As to the nature of the evidence which will suflSce to upset 
a valuation on the ground of fraud or wagering, it is matter 
for the decision of the Courts in each case ; but, to take an 
extreme case by way of illustration, in the oft-quoted words of 
Lord Mansfield (gr), " If it should come out in proof, that a man 
had insured £2,000, and had interest on board to the value of a 
cable only ; there never has been, and I believe there never will 
be, a determination, that, by such an evasion, the Act of Parlia- 
ment may be defeated." 

The rigidity of the rule as to the conclusiveness of a valuation 
has to some extent been relaxed by a decision in the Courts 
that an excessive valuation, that is to say, a valuation which in 
the opinion of a jury could not reasonably have been contem- 
plated when the insurance was effected, is a material fact which 
ought to be communicated to the underwriter, and the conceal- 
ment of which vitiates the policy (h). 

Again, although a valuation made and accepted in good 
faith cannot be disturbed, it is permissible to open the policy, 
when there is an allegation of short interest, for the purpose of 
ascertaining whether the claim of the assured is co-extensive 
with the subject-matter of the insurance. Thus, in an action 
upon a valued policy on freight, made on behalf of the ship- 
owners, as it appeared that the full freight had been insured 
without the deduction of advances at the risk of the charterers, 
it was held that the assured were only entitled to recover such a 
proportion of the policy value as the shipowners' interest in 
freight bore to the whole freight (i). 

Further, it is to be observed that the rule of law by which 
the policy value is deemed conclusive between the parties is 
one which is to be confined to the purposes of the contract. It 
is effectual to prevent the underwriter from disputing the 



(g) In Levfis v. Eitcker^ see Park, {i) Willvama r. The North China 

123. Insurance Co,, 3 Asp, Mar. L. C 

(^) I(midea r. Pender, L. R. 9 Q. B. 342. 
531. 
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amouDt of the loss^ or to estop the assured from claiming to 
withhold a portion of the salvage from the underwriter who has 
settled for a total loss, on the plea that the property was under- 
insured. Thus, a vessel of the actual value of £9,000, but 
valued in the policy at £6,000, and insured for that amount, 
was totally lost by collision, whereupon the underwriters settled 
a claim for total loss. Proceedings were afterwards taken 
against the owners of the other ship, and the sum of £5,000 
was recovered as damages in the Court of Admiralty. The 
owners of the vessel insured sought to retain such a proportion 
of the sum recovered as corresponded with the amount under- 
insured ; but, it was held that the underwriters were entitled 
to the whole of the damages without abatement, as they would 
have been the legal owners of the vessel herself, if, by some 
extraordinary appliance, it had been possible to raise her (k). 
But, while the valuation is conclusive as regards all questions 
directly arising out of the policy, it is not binding for every 
purpose collateral to the contract. For instance, in detennining 
the question as to a constructive total loss on ship, it is the 
repaired and not the insured value of the vessel which is to be 
regarded {I) ; and again, in the adjustment of claims for general 
leverage, where the insured value of the property is less than its 
contributing value, it is the custom of underwriters to reduce 
the general average in proportion. In accordance with this 
limitation, it was held that underwriters who had settled as for 
a total loss on valued policies on a cargo which had been 
destroyed by the Confederate cruiser "Alabama," were not 
entitled to recover the compensation gi*anted by the United 
States to the owners, in respect of the amount by which the 
goods were under-insured, for the amount so paid was not 
recovered in diminution of the loss against which the under- 
writers had agreed to indemnify the assured, and moreover, it 
was received, not as a matter of legal right, but of free gift (m). 

{k) North of England Insurance Co. Gas. 309. 

y. Armstrong, L. R. 5 Q. B. 244 ; 4 (m) Bumand y. Eodocancuhi, L. R. 

App. Gas. 75*5. 7 H. of L. 333. 

(I) Irving [v. Manning 1 H. of L. 
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If a vessel is insured under several policies differently valued, 
and the assured, upon the happening of a total loss, recovers 
the sum insured from the underwriters upon one or more of 
such policies, his claim under any further policy or policies is 
limited to the difference between the amount of the valuation 
and the amount already recovered. For instance, let it be sup- 
posed that a vessel is insured under one policy for dB2,000 on 
the ship, so valued, and under another policy for £1,000 valued 
at £3,000, and the amount recovered will depend upon the 
order in which the claim is made under the two policies. If 
the assured recover in the first instance for a total loss on the 
policy valued at £2,000, he can proceed to claim the remaining 
£1,000 under the policy valued at £3,000. If, however, the 
order be reversed, and the assured, having recovered £1,000 
under the policy valued at £3,000, proceed to claim as for a 
total loss under the policy valued at £2,000, he can only 
recover £1,000, that amount being suflScient to indemnify him 
according to the agreed valuation in the last mentioned 
policy (n). 

(n) Bruce r. Jones, 1 H. & C. 769. 



CHAPTER V. 

CONSTRUCTION OF THE POLICY.— THE PERILS 

INSURED AGAINST. 

L— INTRO D UCTOR Y. 

The clauses of the policy which have hitherto engaged our 
attention are those which set forth the enterprise which the 
insurance is designed to protect, but we now proceed to notice 
the clauses which specify the risks assumed by the insurers. 
The following words, in the common form, lead up to the enu- 
meration of the perils insured against : — 

Tovxihing the Adventures and Perils which ive the Assurers 
are contented to hear and do take upon us in this 
voyage. 

The transition from one division of the terms of the policy to 
another, is marked by the adoption of an enlarged type, the ori- 
ginal purpose of which was probably to bring out in relief the 
advantages of insurance. In fact, the entire paragraph refemng 
to this subject savours rather of the redundancy of an advertise- 
ment than of the precision of a contract, though almost every 
word has now been weighed in the judicial balances and assigned 
its proper value. The frequent mention of perils resulting from 
the violence of man, is characteristic of the period when the 
policy was framed, when the risk of encountering enemies, pirates, 
and other depredators, occupied a prominent place among the 
dangers to be met with upon the seas. 
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11.— THE PROXIMATE AND REMOTE CAUSES OF 

LOSS. 

At this point it will be appropriate to state the rule which is 
to be followed in determining when a loss, which happens in 
consequence of any specified peril, is to be attributed thereto 
within the meaning of the policy. It is a settled principle of 
insurance law, that the proximate and not the remote cause of 
loss is to be looked at in order to determine the underwriter's 
liability (a). 

The words proximate and remote, with reference to causation 
are expressive of the diflferent degrees of relationship which 
obtain between cause and effect. The term proximate cause 
is applied to that agency by which an effect is directly pro- 
duced, — as for instance, if a vessel founder in a tempest, the 
immediate cause of her loss is a peril of the sea. A remote 
cause is one which operates indirectly, i.e., through the inter- 
vention of some other agency to produce an effect, as for 
instance, if a vessel was driven by a gale of wind alongside 
another vessel which was on fire, and were burned, the remote 
cause of her loss would be a peril of the sea, and the proximate 
cause, fire (6). 

The liability of underwriters for a loss depends, as already 



{a) The rule, caxisa proxima non re- 
mota spedatur, is one which is recog- 
nised in every branch of law, though 
it varies in its application to different 
subjects. The necessity for a limita- 
tion of responsibility for consequences 
is expressed in the maxim of Bacon, 
that "it were infinite for the law to 
consider the causes of causes, and their 
impulsions one on another, therefore it 
contenteth itself with the immediate 
cause." The relation of this rule to 
claims under policies of marine insur- 
ance was stated by Jjord Penzance, in 
his judgment in the House of Lord^ re 
Dudgeon v. Pembroke, in the following 
terms : — "A long course of decisions 
in the Courts of this country have 
firmly established that caitsa proxima 



non remota spedatur is the maxim by 
which these contracts of insurance are 
to be construed, and that any loss 
caused immediately by the perils of the 
sea is within the policy, though it 
would not have occurred but for the 
concurrent action of some other cause 
which is not within it." 

{b) A proximcUe cause, as defined by 
Baily (see Report of the International 
General Average Committee) is that 
which produces effects, and ** effects" 
are "those sequences of an occurrence 
which, under the circumstances exist- 
ing when that occurrence takes place, 
foflow that occurrence by mere physical 
necessity — as, for instance, the sinking 
of a ship by striking on a rock." 
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stated, upon whether the proximate cause was a peril insured 
against. A vessel, insured " against capture only," was driven 
ashore by tempestuous weather upon a hostile coast, where, 
having sustained only slight injury by the casualty, she was 
captured by the enemy. This was held to be a loss, not by 
perils of the sea, but by capture, and as such, recoverable under 
the policy (c). From the operation of the rule, it follows that it 
is no answer to a claim for a loss which has been proximately 
caused by perils of the seas, to show that it was remotely 
occasioned by negligence, or some other contingency not covered 
by the policy. Thus where a vessel, insured under a time 
policy (which contains no warranty of seaworthiness), went 
ashore and became a total loss, it was held that the loss was 
recoverable, upon the ground that it was proximately caused by 
perils of the seas, even though it were admitted that the vessel 
was not seaworthy, and that her want of seaworthiness disabled 
her from withstanding the perils of the seas, and thus conduced 
to her destruction (d). An exception from the rule under con- 
sideration is, however, allowed to this extent, viz., that if the ship- 
owner knowingly and wilfully sends his vessel to sea, and she is 
lost in consequence, he cannot recover for the loss under the 
policy, though the proximate cause were a peril of the sea (e). 

As a general rule, direct evidence of the cause of loss is 
required, but where from the circumstances of the case the pro- 
duction of such proof is impossible, it is dispensed with. The 
most obvious case of the kind is that of a missing ship, where, 
as no actual proof of loss can be procured, it is presumed that 
she has foundered at sea, when a sufficient time has elapsed 
after her sailing to leave no reasonable hope of her recovery. 
Again, in case the fact of the ship's loss is known, but the cause 
of it is uncertain, and there is no positive evidence upon which to 
found a decision, the question has to be determined by the pro- 
babilities of the case. Thus a ship, which had previously been 
to all appearance staunch and sound, and had recently been 

(c) Livie y. Janson, 12 East, 648. (e) Thompson v. Hopper, 6 £. & B. 

{d) Dudgeon v. Pembroke, 3 Asp. 172, 937. 
Mar. L. C. 393. 
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thoroughly repaired, sank suddenly at her moorings when she 
had nearly completed the loading of her cargo. No direct evi- 
dence could be given to sho^ why she foundered, but proof of 
the vesseFs previous seaworthiness was adduced, and various 
suggestions were made by persons who were acquainted with 
the locality where the accident happened, to account for the 
misfortune. It was held, and the ruling was subsequently 
affirmed by the House of Lords, that in this case there was 
evidence of a loss by the perils insured against (/). 



III.— PERILS OF THE SEAS. 

The term " perils of the seas," is expressive of the extra- 
ordinary dangers which are peculiar to that element. It includes 
all marine hazards, all casualties resulting from the violent action 
of the elements, as distinguished from their silent gradual in- 
fluence upon the vessel (g), " These words," says Arnould (A), 
"embrace all kinds of marine casualties, such as shipwreck, 
foundering, stranding, &c., and every species of damage to the 
ship or goods at sea by the violent and immediate action of the 
winds and waves not comprehended in the ordinary wear and 
tear of the voyage, or directly referable to the acts and negli- 
gence of the assured as its proximate cause." 

It has been already observed that the deterioration of a 
vessel's hull and materials, commonly called wear and tear, 
which is incidental to her employment in navigation and 
exposure to the ordinary action of the elements, is not recover- 
able as damage by the perils of the seas. The justness of this 
distinction is obvious, for vessels cannot be navigated without 
encountering the action of the winds and waves, and are often 
liable to be on the ground, or come into contact with piers, 
jetties, &c., without the happening of anything abnormal. 
Accordingly, the deterioration or injury which is the inevitable 

(/) Anderson v. Morice, 2 Asp, Mar. Universal Marine Insurance Co,, L. R. 

L. C. 425. Ibid., vol. iii. t). 290. 9 Q. B. 696. 

{g) As per definition of Lush, J., in (A) 4th ed., p. 681. 

The Merchants' Trading Co. v. The 
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result of employment in any particular trade or adventure, is 
not recoverable as damage by a peril of the sea, for the latter ex- 
pression refers to '' casualties which may, and not consequences 
which must, occur *' (i). At the same time, it is to be remembered 
that an ordinary occurrence will become extraordinary, if quali- 
fied by unusual conditions. There must, however, be something 
fortuitous occurriug to constitute a peril of the sea, as will 
appear from the two following cases, in one of which that essen- 
tial condition was present and in the other absent. A transport 
in government service was ordered into Boulogne, where there 
is a dry harbour, and was moored near one of the quays. The 
vessel took the ground on the ebb of the tide, as was inevitable ; 
but owing to the presence of a considerable swell in the harbour, 
she struck the ground with unusual violence, and subsequently 
eighteen of her knees were found to be broken. The Court 
held that this damage was the result of a peril of the sea (j). 
In another case, a ship, which was insured under a time policy, 
proceeded, in the course of her trading, to Sunderland, where 
she was moored head and stern, and took the ground in the 
usual way at the ebb of the tide. The beach was hard, steep 
and shingly, and the ship lay with a slight list towards it. She 
appeared to strain in this position, especially when taking the 
ground and floatiug ; and, after remaining some time in the 
place, it was found that she was hogged. The Court of Common 
Pleas held that the damage received under the above circum- 
stances was not caused by perils of the seas, but fell within the 
designation of wear and tear, "To make the underwriters 
liable," said Jervis, C.J., "the injury must be the result of 
something fortuitous or accidental occurring in the course of the 
voyage. Here the vessel, on her arrival at Sunderland, goes up 
the river, and in consequence of the rising and falling of the 
tide, rests upon the river's bed and receives damage. There 
was nothing fortuitous, no peril, no accident " (k). 

The expression " wear and tear " has acquired, in relation to 

{i) Per Lush. J., in MercTiants' {j) Fletcher v. iTtglis^ 2 B. & A. 315. 

Trading Co. v. Universal Marine In- {k) Magnm v. Buttermery 11 C. B. 

8uran>ce Co., vide supra. 876. 
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marine insurance, a more extensive meaning than appertains to 
ifwhen used in the ordinary sense. For instance, sails are sub- 
jected to a progressive deterioration by use, and are often split 
or carried away by the wind, without the happening of anything 
fortuitous, and the loss so caused is literal wear and tear ; but, 
according to the usage of underwriters, the cost of replacing 
sails split or carried away by the wind when set, is never allowed, 
however bad the weather may have been at the time of the 
occurrence, such loss being treated as a technical " wear and 
tear/' The custom of Lloyd's on the point is as follows: — 
" Sails split by the wind, or blown away while set, unless occa- 
sioned by the ship's grounding or coming into collision, or in 
consequence of damage to the spars to which the sails are bent, 
are not charged to underwriters " (l). 

This custom is to be supported rather on grounds of expedi- 
ency than of principle. A sail which is blown away in a hurri- 
cane is as truly lost by the operation of sea perils as a mast 
which is carried overboard by the same cause. On the other 
hand, if the splitting or carrying away of sails in use were to be 
allowable whenever they were subjected to an extra strain, there 
would be much practical difficulty in the endeavour to discrimi- 
nate between ordinary and extraordinary weather, especially in 
view of the fact that the resistance which a sail is capable of 
offering to the wind, depends to a considerable extent upon its 
quality and condition. As a practical rule, to prevent disputes, 
the custom of Lloyd's on the point in question appears justifiable. 
There is a similar rule of practice relative to rigging, which is 
that " rigging injured by straining or chafing is not charged to 
underwriters, unless such injury is caused by blows of the sea, 
grounding, or contact, or by displacement, through sea peril, of 
the spars, channels, bulwarks, or rails " (m). Another rule of the 
same tenor excludes from particular average injuries received by 
a ship's pumps, though the damage may have been caused by 
excessive use owing to heavy weather. It is conceived, however. 



{I) The Customs of Lloyd's, as col- of Average Adjusters. London, 1876. 
Ie3ted and formulated by the Association (m) Ibid 
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that if the pumps were injured owing to external violence, the 
custom would not operate to the exclusion of the claim. 

The customs restrictive of the underwriter's liability for 
damage to articles in use, were formerly much more extensive 
than at present. They excluded from particular average loss by 
the carrying away of windlasses, and the parting of mooring 
ropes, chains, and cables, owing to stress of weather, as also 
the cost of remetalling, or other repairs to that part of a 
vessel's hull which is below the water, unless caused by fire or 
contact with some hard substance. The establishment of correct 
principles in the adjustment of claims upon legal authority, 
which is ever tending to narrow the sphere of custom, has 
removed these and similar exceptions to the liability of under- 
writers. 

All loss or damage which a vessel or her cai'go sustains at sea 
owing to the extraordinary action of the elements, is attributable 
to perils of the seas. Foundering is accordingly included in 
this extensive term, if caused by the violence of the winds or 
waves, or any other accidental occurrence ; but not so, if caused 
by overloading, defect, or inherent weakness {n). 



{n) Both the xx>sitiye and negative 
sides of this statement are exemplified 
by the well-known case of The Mer- 
chants* Trading Co. v. The Universal 
Marine Insurance Co, (L. R. 9 Q. B. 
596), which was an action upon a 
policy of insurance efifected to cover 
the ** Golden Fleece ** steam-ship from 
the River Mersey to Cardiff, thence 
to Alexandria, and back to the Mersey. 
The vessel took in a cargo of coals 
at Cardiff, and proceeded on hei 
voyage ; but, about twelve hours 
after quitting her port of loading, 
it was found that large quantities 
of water were rushing into the hold 
through the starboard coal bunker, and 
in about half an hour she sank. Various 
theories were propounded to account 
for the casualty, but these were re- 
duced by the judge, in his direction to 
the jury, to the simple alternative that 
the loss of the vessel was attribut- 
able either to perils of the seas or 
to her own unseaworthiness. If the 



loss had been caused by external 
violence, as by heavy weather, strik- 
ing some hard substance, or other acci- 
dental occurrence, the plaintiff would 
be entitled to recover ; but if it arose 
from none of these causes, it must 
have resulted from the inability of the 
ship to encounter the ordinary perils 
of the voyage. The jury found for 
the defendants ; and the direction of 
the learned judge was confirmed in 
banco. 

It would appear from the case about 
to be cited, that whenever sea water 
gains entrance to the hold of a vessel, 
owing to an accidental occurrence, and 
causes damage, the loss will be deemed 
attributable to the perils insured 
against. A steamer was loading at the 
wnarf, and, as cargo was shipped, her 
draught increased, until the discharge- 
pipe was brought below the sea level, 
when the water passed through the 
pipe under the valve, and (as it was' 
supposed) some cocks or valves in the 
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Ch'ounding falls under the same designation, if extraordinary, 
as shown above, but not so, if it takes place in the ordinary 
course of navigation. Collision is a peril of the sea, irrespective, 
as it would appear, of the question whether it was caused by 
negligence or inevitable accident (o). Damage to the ship by the 
violent action of the winds and waves, or to the cargo, by water 
admitted into the hold through the straining of the vessel in 
heavy weather, is likewise recoverable under the same desig- 
nation. It must not however be supposed that perils of the seas 
include all the casualties which a vessel may experience in the 
course of her voyage, for so comprehensive a meaning, if admis- 
sible, would reduce all the other clauses, expressive of the risks 
insured against, to mere suiplusage. Accordingly, it would appear 
that loss directly caused by the fire of an enemy is not recover- 
able as by a peril of the sea (p), and the same conclusion was 
expressly amved at in the case of damage caused to a vessel by 
being blown over in graving dock by a gale of wind (q). In 
another case, where a vessel was hove down on the beach to be 
cleaned, and fell over and sustained injury in consequence of 
the bilge shores by which she was supported having been swept 
away by the advancing tide, it was held that the damage was 
not caused by a peril of the sea, as the vessel was ashore when 



machinery having been negligently left 
open, flowed into the hold, and 
damaged the cargo. Upon an action 
being brought for the recovery of the 
loss under the policy, it was held that 
the damage was caused by the perils of 
the seas, or a similar peril, falling under 
the general clause, ''all other perils, 
losses, &c." Brett, M. R. (then 
Brett, J.), in the course of his judg- 
ment, observed : ** The question is the 
same as it would have been if, by the 
falling of a mast through the vessel, or 
other negligent act of the crew, the 
vessel had sunk in deep water, and i 
think the loss sufficiently comes within 
the doctrine of one happening by a vis 
major, and is within the meaning of 
the policy a loss caused by the perils 
insured against." 

[o) There is a difference in the inter- 
pretation given to the clause ''perils 



of the seas " in the policy and bill of 
lading, respectively, on this point. It 
was expressly decided in Smith v. 
Scott (4 Taunt, 125) that a collision 
brought about by the gross neglect on 
the part of those in charge of another 
vessel was a peril of the sea within the 
meaning of the policy ; and there 
seems little reason to doubt that the 
conclusion would have been the same 
if the negligence causing the collision 
had been that of the crew of th6 vessel 
insured. On the other hand, it has 
been held that, under the contract of 
affreightment, a collision only amounts 
to a peril of the sea where it occurs 
without negligence on the part of any 
person. WoodUy v. Mitchell, L. R. 11 
Q. B. 47. 

{p) Amould, 4th ed., p. 690. 

{q) Phillips V. Barber, ibid., 685. 



J 14 C0N8TKUCTI0N OP THE POLICY. 

the accident happened to her (r). These instances will serve to 
show the limitation which is to be placed on the meaning of the 
clause under consideration, though the exclusion of such casual- 
ties as those last specified, is not in general of any practical 
import, as they would fall under one of the other clauses expres- 
sive of the perils insured against. 

The peril next enumerated is ** men-of-vxir^' but for the sake 
of considering that casualty in conjunction with others of the 
same class, it is deferred until after the risk of '' fire " has been 
commented on. 

IV.— FIRE. 

Fire may arise from a variety of causes — ^from lightning, the 
spontaneous combustion of the cargo, the negligence of the 
master or crew, the acts of enemies, or the precautionary 
measures of rulers, as in the case of a vessel burnt by the 
municipal authorities for fear of being infected (s). 

The underwriter is liable for loss occasioned by fire, whether 
its origin is inexplicable, or it can be assigned to one of the 
above-named or some other kindred cause, with the exception of 
combustion generated through the inherent defect of the subject 
insured, or in consequence of the goods having been shipped in 
a damaged state ; but if the combustion is originated by sea- 
damage sustained by the goods after shipment, it is covered by 
the policy ; and, however the fire may have been occasioned, if 
it extend to other goods which are unconnected with the cause 
of the disaster, or to the ship herself, the underwriter is 
responsible (t). 

Damage to cargo caused by pouring water into the hold, 
scuttling the ship, or taking other extraordinary measures to 
extinguish a fire, is recoverable in general average (u) ; or it 

(r) Thompson Y. JFhiimore, 3 Taunt. 4th ed., pp. 694, 5 : Phillips, 4th ed., 

227. § 1094. 

(«) Emerigon cites such a case ; see {u) The WhUecross Wire tk Iran Co. 
Marshall on Insurance, 2nd ed., p. v. Savill, L. R. 8Q. B. D. 663 ; Stewart 
494. V. The West India & Pacific Steam- 
it) For the authorities, see Arnould, ship Co., L. R. 8 Q. B. D. 88 ; Ex. 
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may be claimed direct in the first instance under the policy, if 
the latter include the risk of particular average. If, however, 
a package is on fire, and water is poured upon it to extinguish 
the fire, no allowance is made in general average for any 
damage by water to the package so affected, but the loss is 
particular average. The reason for this exception in practice 
appears to be, that an article which is ignited is deemed to be 
virtually lost, so that the act of pouring water upon it involves 
no sacrifice, but is intended to reduce the loss or effect a 
salvage. 

When, either by a known or agreed usage, or by the express 
terms of the contract, the risk of a transit or deposit on land is 
included in a marine insurance, the underwriters are responsible 
for loss by fire to the property while so situated. For instance, 
if goods are discharged for the common safety, or to repair the 
ship, and warehoused at a port of refuge, the risk of fire in the 
warehouse is covered by the terms of the policy. The same 
rule applies to policies on ship, as will appear by the following 
case: — ^A ship in the Chinese trade having amved in the 
Canton river to clean and refit, the sails, yai'ds, rigging, and 
other movable furniture were, in accordance with the usage of 
the trade, placed in a warehouse, or store-house, called a bank- 
saul, built for that purpose on a ,sand bank, and while so 
deposited were destroyed by fire. The loss was held to be 
recoverable under the policy (a;). 

. An explosion of steam, caused by the bursting of a marine 
boiler, though not identical with fire, is a peril of a sufficiently 
like kind to be covered by the clause comprehending " all other 
perils, losses, and misfortunes " {y), Brett, L.J., in the course 
of his judgment in the case just cited, observed : — '' If the 
clause enumerating the particular perils insured against in this 
policy contained only the words 'perils of the sea,* I should 
think that this would not be a peril of a like kind with those 

Ch. 862 ; Achard v. Kiru/y 2 Asp. p. 45. 

Mar. L. C. 422. (y) West India & Panama Tele^ 

(jb) Pelly V. The Eoyal Eocchafige graph Co. v. Home ic Colonial Marine 

Assurance Co, ; see Park on Insurance, Insurance Co.^ 4 Asp. Mar. L. C. 341. 

I 2 
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specially enumerated. Unless the special clause had con- 
tained the word ' fire/ I think this would not be a peril of a 
like kind. I have had some difficulty in bringing my mind to 
see that it is a peril of a like kind to those enumerated, so as 
to bring it within the general phrase ; but on consideration I 
think it is similar to the perils specified, in this way : an 
explosion often ends in fire, and fire often causes an explosion 
which blows up the deck. In this way, I think there is 
sufficient likeness to enable us to say that an explosion, 
although it is only an explosion of steam, is within the general 
terms of the policy." 

It appears reasonable to hold that where, owing to accidental 
circumstances, the ordinary fires used to heat the boilers in a 
steamer operate in an extraordinary manner, any damage 
occasioned thereby is recovemble as a loss by " fire " under 
the policy. A case of this kind occurs, when either through 
a short supply of water in the boilers, or other inadvertent 
mishap, the fire acts with such intensity upon the furnaces as 
to cause them to collapse. A loss arising under such circum- 
stances is, as it would seem, properly recoverable as a particular 
average occasioned by fire, and is in practice so treated. 



v.— WAR RISKS. 

Men-of-War, Enemies, Pirates, Rovers, Thieves, Letters 
of Mart and Countermart, Surprisals, Takings 
at Sea. 

The common feature in this category of perils is violence at 
the hand of man. The underwriter takes upon himself the 
burden of all loss or damage thus occasioned, whether it 
consist of injury to the vessel's hull, spars and rigging, by an 
enemy's shot or shell, or by other hostile acts, or the total 
destruction of the property insured, by the operation of the 
same causes. 

As, however, merchant vessels are not in general able to 
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offer a successful resistance to the attack of an armed ship, the 
casualty which most frequently results from hostilities is 
capture. Capture, in the proper signification of the term, is 
the forcible appropriation of property by an enemy or belligerent 
with intent to keep it {z). 

The policy covers all losses directly occasioned by capture 
or seizure, whether legal or illegal, by mutinous passengers or 
slaves, regularly commissioned vessels of war, privateers, or 
pirates, with the single exception already mentioned, viz., 
capture of enemy's property by British ships in time of 
war (a). 

The words " Men-of-war " and " Enemies " obviously refer to 
those who, authorised by a prince or sovereign state, make war 
in the mode sanctioned by the law of nations, as distinguished 
from " Pirates," " Rovers," and " Thieves," who are un- 
authorised depredators (6). 

Letters of Mart, or Marque (c), were commissions granted by 
the sovereign to those of his subjects whose property had been 
seized by subjects of other states, authorising the former to 
indemnify themselves for the loss sustained by making reprisals. 
Letters of Countermart were contrary letters issued in favour 
of those threatened by such reprisals, authorising them to 
resist the privateers furnished with letters of marque. 



(2) The following definitions of the 
term "capture" have been given: — 
*'* Capture* would seem properly to 
include eveiy act of seizing or taking 
by an enemy or belligerent" — i)er 
Lord Fitzgerald in Cory v. Burr^ 
8 App. Cas. 405. ''Capture means 
the hostile seizure of goods with intent 
to deprive the owner of them " — per 
Brett, ll J., in Eodocanachi v. Elliott, 
L. R. 8 C. P. 649. **By capture is 
meant the. taking possession of pro- 
perty with the purpose of appropriat- 
ing it to the captor's own use, by 
which it is distinguished from a mere 
detention, with the design of ulti- 
mately liberating the property, as in 
the case of an embargo— rhillips, 4th 
ed., § 1108. "Capture," as applied 
to the subject of marine insurances, 



may be said to be a taking of the ship 
or goods belonging to the subjects of 
one country, by those of another, when 
in a state of public war"— Park, p. 73. 
** Capture is when one makes himself 
master of a ship in the act of war, or in 
a spirit of depredation, and with intent 
to deprive the true owner of her " — 
Emeri^n on Insurances, translated by 
Meredith, p. 353. 

(a) See Amould, 4th ed., 696, where 
the authorities are collected. 

{b) Emerigon, 413. 

(c) The word is derived either from 
the Spanish marcfia, or from the old 
French word marches^ which signified 
the frontiers of a state. Letters of 
marque gave the recipients authority 
to pass beyond the frontiers of another 
state. Emerigon, 440, 
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By tho Declaration of Maritime Law, adopted at the Paris 
Congress of 1856, privateering is and remains abolished ; but 
this agreement is only binding as between the powers which 
have given in their adhesion to it {<!). 

Captured property is not considered to have been divested 
from its original owner until it has undergone sentence of 
condemnation in a legally constituted court of the enemy ; but 
the assured may abandon to the underwTiter and claim for a 
total loss on first hearing of the capture. If the abandonment 
is accepted by the underwriter, the matter is settled ; if it is 
declined, the assured may take legal proceedings, and will 
recover, provided the property is not restored before action is 
brought (e). 

If the assured, on the capture of the property, foregoes his 
right to abandon and elects to litigate the capture, it would 
seem that he cannot reverse his decision, while the circum- 
stances continue the same ; but, in the event of such a change 
occurring as to render the loss absolutely total, the right to 
recover a total loss revives (/). 

Necessary expenses incurred in the redemption or recovery of 
captured property are recoverable under the policy, except the 
ransom of British ships from an enemy, which is illegal under 
the 22 Geo. 3, cap. 25 ; but this prohibition applies exclusively 
to ransom from enemy's capture, and does not extend to 
compensation paid by a neutral to a belligerent, or ransom 
paid to a pirate, all of which are recoverable under the 
policy (g). 

Piracy, as defined by text-writers, is the offence of depre- 
dating upon the seas, without authority from any prince or 



(d) The terms of the declaration re- 
ferred to are as foUows : — 1. Privateer- 
ing is and remains abolished. 2. The 
neutral flag covers enemy's goods, with 
the exception of contraband of war. 
8. Keutral goods, except contraband 
of war, are not liable to capture under 
the enemy's flag. 4. Blockades, in 
order to be binding, must be effective 
— that is to say, maintained by a force 



suflicient really to prevent access to the 
coasts of the enemy. This undertak- 
ing was subscribed to by England, 
France, Austria, Bussia, Prussia, Sar- 
dinia, and Turkey. 

(c) Arnould, 4th ed., 697. 

(/) Stri'nger v. The ^English and 
Scottish Marine Insurance Co., L. T. 
Rep. v. xxii., p. 802. 

iff) Arnould, 4th ed., 698. 
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sovereiga state (h). By the statute law of this country, if a 
natural-bom subject commit any act of hostility upon the high 
seas against other subjects of the British Crown, under pretence 
of a commission from any foreign power, this, although it would 
only be an act of war in an alien, is to be construed as piracy 
in a subject. 

The term "pirates" has been held applicable to a riotous 
mob, which violently boarded a ship on the coast of Ireland, 
forcibly ran her aground, and compelled the master to sell the 
cargo (which was corn) at a low price. So also, where a ship 
was seized by mutinous emigrants, who murdered the master 
and part of the crew, and then appropriated the vessel to their 
own uses, it was decided that the loss had resulted either from 
piracy, or from an act of a like kind therewith (i). 

The word " thieves," as used in the policy, is applicable only 
to persons proceeding from outside of the ship, and not to the 
crew or passengers. The robbery contemplated is that which is 
committed with violence {latrocinium), and does not extend to 
secret theft {fuHum)y which it is considered might be pre- 
vented by the exercise of ordinary vigilance on the part of those 
in charge of the vessel (j). Consequently, the master or 
owner is alone responsible for this species of loss, which is not 
attributable to accident, but to the negligence of those who 
were bound to take proper care of the property. The same 
interpretation has been given to the word " thieves " in the bill 
of lading as in the policy of insurance (k), • 

VL—THE WARRANTY TO BE FREE OF CAPTURE, 

SEIZURE, &c. 

There are many varieties of this warranty in use, but the 
following is the form which has been framed by Lloyd's, and 
extensively adopted by underwriters elsewhere : — 

" 'Warranted free of captv/re, seizure, and detention, and 

{h) Emerigon, 413. {k) Taylor v. The Liverpool ds Great 

\i) Araould, 704. Western Steaniship Co., 2 Asp. Mar. 

(/) Emerigon, 419. L. C. 277. 
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the consequences thereof or of any attempt thereat, pircu:y 

excepted, and also from all consequences of hostilities or 

warlike operations, whether before or after declaration of 
i» 



warJ* 



In treatiDg upon this clause, the first question which arises is 
as to the meaning of the word *' warranted " in this connection. 
We are familiar with the use of that word to define the species 
of adventure in which the ship is to be employed ; but, here it 
is used in a new sense, viz., to indicate certain risks in respect 
of which the underwriter is to be " warranted free." The exact 
meaning of the term when employed to introduce an exception 
to the underwriter's liability is to guarantee that the interest 
insured shall be free from any of the excepted perils as a cause 
of loss for which the underwriter is responsible. In the words 
of Selbome, L.C. (Z), " that kind of warranty — * warranted free ' 
— ^in that sense, means that, although the general terms of the 
policy would have covered this, yet, considering the special 
riskiness of the particular matter, the underwriters, unless they 
are paid a premium for consenting to take it, do not choose to 
be liable where the particular thing happens which they have 
stipulated by this warranty that they shall be warranted 
free from." 

The words " capture " and " seizure " are not to be understood 
as having sole reference to the acts of belligerents. It is true 
that the proper meaning of the word capture is, as already 
stated, a hostile taking with intent to keep (m) ; but this 
signification is extended by the addition of the word seizure, 
the ordinary and natural meaning of which is "a forcible taking 
possession" (ti), however eflfected. "In the construction of this 
warranty," said Lord Fitzgerald, in Cory v. Bui^r (o), " it is 
observable that capture and seizure do not mean the same 
thing. ' Capture ' would seem properly to include every act 
of seizing or taking by an enemy or belligerent. ' Seizure ' 
seems to be a larger term than * capture/ and goes beyond it, 

{I) In Cory v. Burr, 5 Asp. Mar. (w) Per Cave, J., in Johnston v. 

L. C. 112. Hogg, 6 Asp. Mar. L. C. 62. 

(m) AnUf s. 5. (o) 5 Asp. Mar. L. C. 113. 
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aad may reasonably be interpreted to embrace every act of 
taking forcible possession, either by a lawful authority, or by 
overpowering force." 

The case last cited {p) arose upon a time policy, in which 
the ordinary perils insured against, including barratry, were 
enumerated, and the subject-matter of the insurance was 
•' warranted free from, capture arid seizure^ and the conse- 
quencea of any attempt thereat.'^ During the currency of the 
policy, in consequence of the barratrous act of the master in 
smuggling, the ship was seized and detained by the Spanish 
authorities; and expenses were incurred by the owners in 
obtaining her release. In an action upon the policy to recover 
those expenses, it was held by the Court of Appeal, aflSrming 
the judgment of the Queen's Bench Division, that the under- 
writers were not liable, as the warranty applied to capture 
or seizure from whatever cause, and therefore to seizure which 
was the result of barratry. This decision was confirmed, on 
appeal, by the House of Lords. 

In another case involving the construction of the same 
warranty, the ship had got ashore on the west coast of Africa, 
where she was boarded by natives, who, after plundering the 
vessel, left her in such a condition that she was abandoned as 
not worth repairing. In an action for the loss thus caused, it 
was found by the jury that the natives took possession of the 
ship to plunder the cargo, and not for the purpose of keeping 
her ; but it was held by the Court that this seizure, though 
only temporary, was a "seizure" within the meaning of the 
words in the warranty, and that the underwriters were conse- 
quently exonerated (q). 

The words "capture" and "seizure," occurring in juxta- 
position, will therefore be understood to include every forcible 
proceeding, arising out of the perils insured against, whereby 
the assured is deprived of the control or possession of his 

* ip) Gory V. Burrt L. R. 9 Q. B. D. tained the words "piracy excepted," 

463 ; 8 App. Cas. 404. it would appear that the underwriters 

(g) Johnston v. Hogg^ 5 Asp. Mar. would have oeeu liable in this case. 
L. C. 51. Had the warrant con- 
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proffrnj. wLetL^er sgoK proceeding be p^manent or only 
teLip-jranr in elfect, anii wLetner it be the act of an enemy, a 
fnendlj power mistaking the vessel for an enemy (r), mutinous 
passengers '^^ or a lawful authority, with the exception of 
piratical seizure, where that exception is made. 

In conformitT with the rule already stated, the word "conse- 
qfience?,'' as used in the warranty, is to be confined to those 
occurrences which are the immediate result of hostilities. This 
limitation of the term was ex{»essly imposed in a case which 
arose out of the American Civil War. An insurance was effected 
on 6,0 00 bags of coffee, by a Federal ship, from Sio de Janeiro 
to New York, with the clause " icaiTanted free from capture, 
seizure and deienti&n, and all the consequences thereof, or of 
any attempt thereat, and free from all consequences oj 
hostilities, riots, or commotions." The vessel went ashore near 
Cape Hatteras, in consequence of the extinction of the light 
upon that point by the Confederates with hostile design against 
Federal shipping. The vessel and her cargo were totally lost 
by the stranding, with the exception of 120 bags of coffee which 
were landed and seized by Confederate troops, and of 1,000 bags 
additional which might have been saved had not the soldiers 
prevented it. Upon action being brought for recovery of the 
loss under the policy, it was held that the warranty only 
exonerated the underwriters with respect to the 1,120 bags 
above specified, but that for the loss of the remainder of the 
cargo, as it was proximately caused by sea perils, the under- 
writers were liable {t). 

Erie, C. J., in the course of his judgment in the last-mentioned 
case, illustrated the distinction between a direct and an indirect 
consequence of hostilities, as follows : — " I will assume," he 
observed, " that the ship is destined to a port where there are 
two channels of entrance. In one of the channels a torpedo is 
laid down ; in the other there is none. If the ship, coming 

(r) Powell r. Hyde^ 5 E. & B. 607. Insurance Co,,, 1 Mar. L. C. 0. S. 

(*) Kleinwori v. Shepard, 1 E. & E. 353 ; 8 L. T. Rep. N. S. 705 ; 14 C. 

447. B. N. S. 259. 
{t) lonidesY. The Universal Marine 
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into the port, knows nothing of the torpedo, and is sunk and 
destroyed, then, of course, the consequences of hostilities lead 
directly to the destruction. That is the proximate cause of loss, 
and so, is within the exception. But supposing he were aware 
of the torpedo, and, to avoid it, went up the other channel, and 
by bad navigation were lost, that would be a loss not within the 
exception." 

Hence, we perceive that war aflfects the contract of insurance 
in two ways : it creates new risks, and aggravates existing ones. 
The new risks are excepted by the warranty against capture, 
seizure, &c., but the aggravation of existing ones is not excepted : 
the underwriter on the sea policy has to bear the increased 
risk. 



VIL— JETTISON. 

Jettison, formerly written jetsam, signifies " the throwing 
overboard a part of the cargo, or any article on board of a ship, 
or the cutting or casting away of masts, spars, rigging, sails, or 
other furniture, for the purpose of lightening or relieving the 
ship, in case of necessity or emergency " (u). 

When a jettison is effected to save the ship and cargo from 
a common danger, the value of the property sacrificed is made 
good to the owner in general average. The assured may, 
however, elect to claim direct upon his underwriters for the 
insured value of the jettisoned property, without waiting for 
the adjustment of the general average (x) ; and the under- 
writers, having settled the claim, will be entitled to receive 
whatever is ultimately recovered by the assured from third 
parties in diminution of the loss. When goods are jettisoned, 
the freight is, so to speak, jettisoned with them, and is likewise 
recoverable in general average. 

Loss, which is the necessary and immediate consequence of 
a jettison, is reimbursed in same way as the jettison itself. 

(m) Phillips, 4th ed., § 1278. {x) Dickinson v. Jardine, L. R. 3 

C. P. 639. 
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Such, for example, is damage occasioned by the entrance of 
water into a vessel's hold while a jettison is being effected, or 
by holes being cut in the deck for the same purpose (y). 

By general mercantile usage, the loss by jettison of goods 
stowed on deck is not allowed in general average. ' To this 
usage there are, however, two well-recognized exceptions, viz., 
that in the case of coasting vessels, and also where the carriage 
of a deck-load is customary in the particular trade, contribution 
is made for the value of goods jettisoned from the deck. 

Goods which have been jettisoned still remain the property 
of their original owners, and, if recovered, they may be re- 
claimed on payment of salvage {z). 

There are several exceptions to the liability of underwriters 
for loss by jettison. Among these, we may note, first, the case 
of goods thrown overboard on account of their inherent vice. 
Thus, where meat, shipped at Hamburg for London, was delayed 
on the voyage by tempestuous weather, and, becoming putrid 
by reason of such delay, was necessarily thrown into the sea, it 
was held that the loss was not recoverable under the policy (a). 
The same exception applies to the case of cargo jettisoned on 
account of some dangerous condition appertaining to it from the 
fault of the shipper ; as, if cotton were put on board in a damp 
state, and then, igniting by spontaneous combustion, had to be 
thrown overboard. Again, underwriters are deemed not liable 
for the jettison of articles earned in notoriously insecure places, 
such as hawsers and warps carried on deck, unless the vessel 
were about entering or leaving port. It has been already stated 
that goods stowed on deck are not protected by a policy in the 
common form, unless it is evident from the nature of the cargo 
that the deck is the proper and exclusive place for it, as was 
held in the case of carboys of vitriol (6). Although, as mentioned 
above, the loss by jettison of goods caiTied on deck in accord- 
ance with the usage of the trade is allowed in general average, it 
has been held that a custom of a port, to the effect that under- 

(y) Lowndes on General Average, (a) Taylor v. Duvhar^ L. R. 4 C. P. 

3rd ed., p. 41. 206. 

(2) Amould, 4th ed., p. 770. (6) AnU^ Ch. IV., s. 2, note (^). 
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writers are not responsible in any degree for the loss of deck- 
load, exonerates the underwriters from liability to contribute 
thereto, though by the terms of the policy they have agreed to 
insure against the risk of jettison (c). The insertion in the 
policy of the words, " in and over all," or some similar clause 
sanctioning the carriage of the deckload, suffices to render the 
underwriters liable to pay for or contribute to the loss in the 
event of a jettison. 



VIIL— ARREST. 

An^estSy Restraints, and Detainments of all Kings, 
Princes, and People, of what Nation, Condition, 
or Quality soever. 

The terms " an*est " and " restraint " should be carefully dis- 
tinguished from " capture." " Capture," said Brett, M.R (then 
Brett, J.) " is taking possession with intent to change the pro- 
perty ; arrest is taking with intent ultimately to restore to the 
owner ; restraint, a prevention of the goods going " (c?). 

The diflFerence between a capture and an arrest is well 
exemplified by an old case, mentioned by Roccus, of a Genoese 
vessel, laden with corn, which was seized by Venetian cruisers 
and carried to Corfu, where her cargo was sold for the relief of 
the islanders, who were in a state of great destitution, the pro- 
ceeds in money being handed over to the owner of the vessel. 
Upon an action against the insurei-s for loss by capture, it was 
held by the Rota of Genoa, before' which the case was brought, 
that this was not a capture, but merely a detention of 
princes (e). 



(c) MUler v. Titherington, 31 L. 
J. Ex. 363. 

{d) In Eodocanachi v. Elliott, L. T. 
Rep., V. 28, p. 844:— "There is an 
obvious difference between capture and 
arrest of princes : the object of the 
one is prize ; that of the other deten- 
tion, with a design to restore the ship 



or goods detained, or to pay the value 
to the owner. And though neither of 
these should be done, sti'l it must be 
considered as an arrest of princes, 
because the character of any action de- 
pends on the original design with which 
it is done." MarahaU, 2nd ed., 506. 
{e) Ibid., 507. 
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The species of arrest to which shipping has been most fre- 
quently subject is an " embargo," which is a decree issued by 
the government of a state to prohibit the departure of vessels 
lying within its jurisdiction. 

An embargo laid upon any vessel entitles the assured 
to give notice of abandonment ; and if the embargo continues 
to the time action is brought, to recover as for a total loss (/). 
This rule is, however, subject to the following exceptions, in 
which the right to abandon does not exist : 

1st. When the arrest is only temporary, causing a momen- 
tary interruption of the voyage, but without occasioning any 
peimanent loss of control over the ship. 

2d. Where the assured is a foreigner, and the embargo is 
imposed by his own Government, in contemplation of hostilities 
with this country; or by the British Government, in the way 
of reprisals and partial hostility against the Government of the 
assured, in which cases the underwriter is relieved from liability, 
on grounds of political expediency (g). 

Where, however, the assured and underwriters are subjects of 
the same State, any loss caused by the home Government in 
arresting or detaining the property either in a home or foreign 
port, will be recoverable {h). So that " if a British ship be 
arrested or seized by the authority of the British Govern- 
ment, from State necessity, there shall be a detention within 
the nieaning of the policy, for which the insurer is liable *' (i). 

The " acts and restraints of princes and rulers " mentioned in 
the policy and bill of lading, have reference to the forcible 
interference of a State or of the Government of a country 
taking possession of property manw forti, and do not extend to 
legal proceedings conducted in a constitutional manner (k). 

A blockade operates as a " restraint of princes " with respect to 
property detained within its compass. Thus in Rodocanachi v. 
Elliott {I) it was held that the detention in Paris, of goods 



(/) Arnould, 4th ed., p. 700. (k) Finlay v. The Liverpool <t- Great 

{g) Ibid.y pp. 675, 6. Western Steamship Co,, L. T. Rep. v. 

(h) Jbid., 675. 23, p. 251. 
(i) Marshall, 2nd ed., 610. {I) 2 Asp. Mar. L. C, pp. 21, 399. 
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which were in course of transit, during the effective invest- 
ment of that city by the Germans, occasioned a constructive 
total loss, notice of abandonment having been given within 
reasonable time. On the other hand, " exclusion from a port 
is not 'restraint,' according to English law;"(m) and, accord- 
ingly, a loss resulting from the abandonment of the voyage, 
owing to the blockade of the port of destination, is not recover- 
able under the policy, because such a loss results only indirectly 
from the perils insured against, and is therefore excluded by 
the rule causa proxima non remota apectatur. 

A policy of insurance was effected on freight to be earned 
under a charter which contained the clause, " in the event of 
war, blockade, or prohibition of export preventing loading, this 
charter-party to be cancelled." Prior to the arrival of the 
vessel at her loading ports, the latter were closed by the 
Government of Bussia, then at war with Turkey. The vessel, 
therefore, did not proceed on her voyage, but obtained a home- 
ward cargo at a freight less than that stipulated for by the 
charter. In an action for the difference, it was held that the 
plaintiffs could not recover, for, according to the true construction 
of the charter-party, the act of closing the ports by the Russian 
Government was a prohibition of export preventing loading, 
and that upon the happening of that event the charter-party 
came to an end, without any election by either party." (n) 

It was formerly considered that a foreigner, who had effected 
insurance in this country, was debarred from claiming under 
the policy in respect of a loss resulting from the arrest of the 
property insured, by his own Government ; because, in the eye 
of the law, he was identified with his ruler in the commission 
of the act But this principle is now clearly restricted to cases 
in which the arrest is committed with a hostile intention 
towards this country. 

The principal authority for the limitation is the case of 
Aubert v. Oray (o), of which the following is a summary : — 

(w) Per Brett, M.R. (then Brett, J.), {n) Adamsonv. Newcastle Steamship 

in Rodocaimchi v. Elliott^ L. T. Rep. Freight Iiimirance Association^ L. R. 4 

y. 28, p. 845 ; see also Arnould, 4th Q. B D 462. 

ed., pp. ^7Q, 7. {o) See Arnould, 4th ed., 701. 
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A Spanish subject effected insurance with British under- 
writers on goods from London to Alicante, including, among 
other risks, " arrests, restraints, and detainments of all kings, 
princes, and people." On the anival of the ship at Corunna, 
an embargo was laid upon her by the Queen of Spain ; and she 
was despatched to Malaga with troops to assist in carrying on 
the war then being waged by Spain against Morocco. Mean- 
while, the goods were deposited upon the quays at Corunna, 
which were uncovered ; and the weather being rainy, they were 
soiled and considerably deteriorated in value. It was held that 
this was a loss by " restraint of princes," recoverable under the 
policy ; inasmuch as, although the arrest was perpetrated by 
the Government of the assured, it did not proceed from any 
hostile intention towards this country. 

The term " people " is to be understood, not in the sense of a 
mob or multitude, but as the ruling power, however it may be 
composed (p). 

Sometimes vessels are seized, detained, and even confiscated 
by the authorities under whose jurisdiction they are lying, in 
consequence of some violation of the law having been committed 
by persons connected with them. This, however, as has been 
already explained, is not an arrest, restraint, or detainment of 
princes, though it may amount to ban-atry of the master or 
mariners (q). 



IX,— BARRATRY. 
Barratry of the Master and Mariners. 

Any act, with criminal intent, committed by the master or 
crew of a vessel, in violation of their duty to the shipowner, and 
without the connivance of the latter, is barratry (r). 



ip) Nesbitt V. LushitigUm, in Mar- seizure, &c. Ante^ § vi. 

shall, 2nd ed., p. 509. (r) The derivation of the word is un- 

(g) It is, however, when resulting certain, but it may probably be re- 

from a peril insured against, e. g. bar- ferred to the Italian harrdtrarey which 

ratry, a seizure within the meaning of signifies to cheat, ** and it evidently 

the warranty to be free of capture, corresponds with tiie Spanish harateria^ 
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The essential feature of a barratrous act in conscious mis- 
doing, without which no error or omission, however gross, will 
amount to that offence. Thus, as stated by Willes, J., barratry 
must be " an unlawful act wilfully done " (s) ; and, by Lord 
Mansfield, it " is something contrary to the duty of the master 
and marinera " {t). In another case, it was held by the entire 
bench, consisting of Lord Kenyon, and Ashurst, Gorse and 
Lawrence, JJ., that there must be fraud or criminality to con- 
stitute barratry (u). To give rise to an offence of this nature* 
however, it is not necessary to prove a design on the part of the 
master or crew to defraud the owners for their own advantage ; 
for, an act of known illegality, performed for the owners* benefit^ 
will, if it operate in fact to their prejudice, be deemed as truly 
barratrous as though it had been intended to be prejudicial {x). 
Negligence is not barratry, even when it amounts to wilful 
default under the provisions of the Merchant Shipping Acts (y) ; 
in short, to use the words of Lord EUenborough, in order to 
constitute barratiy, a man "must be proved to have acted 
against his better judgment." 

The most atrocious forms of this offence occur when the ship 
is scuttled, burned, run ashore, or fraudulently diverted from 



meaning "fraud." In early English, 
the word had two distinct meanings, 
viz., strife, and fraud or crime. Both 
these significations found expression in 
the English words barrator and barra- 
try. The former has been defined by 
Coke as "a mover, stirrer up, and 
maintain er of strife in three ways : (1.) 
In disturbing the peace; (2.) In tak- 
ing or detaining the possession of 
houses, lands, or goods, which are in 
controversy, by craft or deceit ; (3. ) By 
sowing calumnies, &c., whereby dis- 
cord ariseth between neighbours." 
Barratry (barretry) was sometimes 
rendered by the earlier lexicographers 
as a word signifying dissensions and 
quarrels among officers and seamen ; 
and, at others, as the act of the ship- 
master who defrauds the owners of ship 
or cargo. It is explained by Webster 
to mean a fraudulent breach of duty, a 
wilful act of illegality or breach of 



trust, with dishonest views, by the 
master or mariners, to the injury of 
owners of the cargo or ship, without 
the consent of the party injured — a 
definition which closely agrees with 
the interpretations given in our Courts 
of Law. See the judgment of Daly, 
C.J., delivered in the Court of Com- 
mon Pleas, New York, in the ,case of 
Atkinson & Hevjitt v. The Qreat 
Western Insurance Co., where the 
whole subject is treated in a most 
elaborate and exhaustive manner (L. T. 
Rep., V. 27, p. 103). 

(s) Grill V. The General Iron Screw 
Collier Co., 2 Mar. L. C. 362. 

it) NiUt V. Bourdieu, in Park, 106. 

{tc) Phyn V. Jioyal Exchange Assur- 
aiice Co., 7 T. R. 505. 

{x) Earle v. Roxocroft, see Amould, 
4th ed., p. 709. 

{y) Grill v. The General Iron Screw 
Collier Co. , vide supra. 
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her course and sold or otherwise disposed of by the master or 
crew, or by both combined. 

Minor but not less decided instances of the same kind occur, 
when, for example, a shipmaster engages in smuggling or any 
other Ulegal trade, or attempts to enter a 'port in intentional 
violation of an effective blockade ; or sets sail without having 
paid the customary dues, or in breach of an embargo ; or when 
he causes the vessel to deviate from her regular course from an 
improper motive ; or in the event of any other malpractice of a 
kindred nature being committed by him, or by the crew, with- 
out the concurrence of the owner. But it should be clearly 
undei-stood that the complicity of the owner in any of these 
misdemeanours will exclude them from the category of bar- 
ratry, and discharge the under\^'riter from all responsibility for 
the consequences {z). 

If the captain is owner of the vessel under his command, he 
cannot of course commit barratry against himself; but if he is 
only a part-owner, he may do so against the other share- 
holders (a). 

When a vessel is under charter, and her entire control and 
management are vested in the chaiterer, any act with criminal 
intent, committed by the master or crew, in violation of their 
duty, constitutes ban'atry against the charterer, even though it 
should have been connived at by the general owner (6). 

As it has been already observed, an act of known illegality is 
barratrous, though not intended to defraud the owners. Accord- 
ingly, where a master, without the authority of his owners, 
shipped and carried Polynesian native labourers without a 
licence, contrary to the provisions of the Kidnapping Act, 1872, 
under penalty of the forfeiture of the ship, and the ship was in 
consequence seized and condemned, it was held that he had 
committed an act of barratry, in respect of which the owners 
might recover from the underwriters (c). 

The losses resulting from barratry which are claimable from 

(2) Atnould, 4th ed., p. 713. {c) The Atistralasian Insurance Co, 

[a) Ibid.y pp. 714, 15. v. Jackson, 3 Asp. Mar. L. C. 26. 

{b) VaVejo v. Wheeler, in Park, 99. 
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the underwriter are not limited to the direct physical results of 
the barratrous act, but comprehend all loss or damage sustained 
during the currency of the policy which follows therefrom in 
the ordinary and natural course of events. Thus, for example, 
if a vessel's cables were barratrously cut by the master, so 
that she drifted on shore, and were wrecked, the direct 
physical cause of loss would be the stranding ; but it would be 
optional with the assured either to declare that the loss was 
occasioned by a peril of the sea, or to claim under a count 
alleging loss by baiTati7 (d). 

Barratry of the Mariners includes every act with criminal 
intent committed by the crew, in violation of their duty to the 
shipowner, which the latter, or his representative, the master, 
could not, by the exercise of ordinary vigilance or energy, have 
prevented. Thus, if owing to the mutinous violence of the 
crew, the master is compelled to deviate from his course, this is 
" barratry of the mariners ; " but, on the other hand, repeated 
acts of smuggling by the crew, which might have been pre- 
vented by due watchfulness on the part of the master or owner, 
will not, even if they result in the confiscation of the ship, give 
rise to a claim on the underwriters under this head (e). 



{d) It is stated in Arnouldon Marine 
Insurance (4th ed., p. 718), that the 
reason for this distinction between 
barratry and other specified perils is, 
that the rule caiisa pioxima is not 
applicable to loss by barratry ; but, as 
remarked by Lord Blackburn in Gory 
V. Burr (L. R. 8 App. Cas. 398), 
*' the very instances which are given in 
the passage from Arnould are instances 
in which the Courts thought, rightly 
or wrongly (I think rightly), that the 
cause of the loss was barratry, and 
that the consequence for which the 
parties were entitled to be indemnified 
was not a remote consequence." The 
true ground of distinction appears to 
be that barratry, being an act, the rule 
causa proxima is applied to it in a 
sense difi'erent to that in which it is 
applied to determine the direct results 
of a physical occurrence. The proxi- 
mate results of barratry extend, there- 
fore, to all those consequences which 
might have been foreseen and expected 



as the result of the ban*atrous act. 
Thus, in Vallejo v. Wheeler^ where 
the vessel was insured under a voyage 
policy, and the master had barratrously 
deviated, it was held that the under- 
writers were responsible for loss by a 
peril happening either during the 
deviation or afterwards. In the course 
of his judgment. Lord Mansfield ob- 
served : — *' Whether the loss happened 
in the act of barratry, that is, during 
the fraudulent voyage, or after y is im- 
material, because the voyage is equally 
altered, even though there is no in- 
iquitous intent. — ^Suppose the ship 
had been lost afterwards, wliat would 
have been the* case of the insured if he 
were not secured against the barratry 
of the master? He would have lost 
his insurance by the fraud of the 
master ; for it was clearly a deviation, 
and the insured cannot come upon the 
underwriters for a loss in consequence 
of a deviation." Park, 102. 
(e) Amould, 4th ed., p. 712. 

K 2 
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The liability of underwriters for the consequences of the bar- 
ratrous acts of the master and crew nciay be limited by express 
agreement. Thus, in a time policy on ship, the ordinary perils 
insured against (including "barratry of the master") were 
enumerated, and the ship was "warranted free from capture 
and seizure and the consequences of any attempts thereat." In 
consequence of the barratrous act of the master in smuggling, 
the ship was seized by Spanish revenue officers, and proceed- 
ings were taken to procure her condemnation and confiscation. 
In an action under the policy to recover expenses incurred by 
the owner in obtaining her release, it was held by the House of 
Lords, affirming the decision of the Court of Appeal, that the 
effect of the warranty was to exonerate the underwriters from 
loss by capture or seizure, howsoever caused. Consequently, 
although, apart from the warranty, the loss might have been 
recovered as one resulting from barratry, the object of the 
limitation contained in the special clause was to except such 
losses, otherwise covered by the policy, as were occasioned by 
" capture or seizure " (/). 



X.—ALL OTHER PERILS, LOSSES, AND 

MISFORTUNES. 

And of all other Perils, Losses^ and Misfortunes that 
have or shall come to the Hurt, Detriment, or 
Damage of the said Goods and Merchandises and 
Ship, etc., or any part thereof 

The terms of this clause are so comprehensive, as at first 
sight to convey the impression that they embrace every kind of 
mishap, not already particularised, to which property at sea can 
be subjected. Such, however, is not the case, for here the rule 
of construction applies, that general terms following particular 
ones, apply only to matters which are ejusdem generis with 

(/) Cory V. Burr, L. R. 8 App. Cas. 397. 
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causing tbe loss, but are satisfied by a general declaration that 
the loss was caused by the perils insured against. 

In general, it will be found that every occurrence which is 
accidental in relation to the assured, and whereby the subject 
insured suffers injury through exposure to the operation of a 
superior force, will be covered by the terms of the policy (h). 
The exceptions to theliability of underwriters are detailed in the 
ensuing section. 



XL— LIMITATION OF THE LIABILITY OF 

UNDERWRITERS. 

The principal losses which are not covered by the terms of 
the policy are arranged, as below, in a summary form under the 
four heads specified, by which the liability of underwriters is 
limited. 

1. Loss by the deterioration and ordinary outlay in navi- 
gation, such as the splitting or carrying away of sails by the 
wind (i), the breaking and straining of the rigging while navi- 
gating (k), the parting of hawsers and gi'ound-tackle, unless 
subjected to an extra strain owing to some accidental occurrence ; 
the rolling away of smaJl spars, such as studding-sail booms or 
top-gallant and royal yards, with the exception last-men- 
tioned ; injury to pumps (Z) ; the breakage of a steamer's shaft, 
unless attributable to heavy weather, or some other peril insured 
against; damage to the hull of a vessel through taking the 
ground in the ordinary course of navigation ; slackness of seams 
resulting from wear and tear ; the wastage of metal sheathing 
consequent upon use and exposure ; damage by rats or 
worms {m) ; decay of wood-work ; corrosion of iron-work ; and 

(h) "Accidents (cos foi'ticUs) are {%) With the exceptions specified in 

those events which no prudence could s. 3. 

foresee : superior force {vis irvajor) is ijk) IMd. 

that which cannot be resisted ; the \l) Ibid. 

two commingle. By accident, is meant (m) If, however, worms get into a 

a superior force, which cannot be fore- vessel's plankirg owing to the metal 

seen or resisted." Emerigon, trans- sheathing having been broken or 

lated by Meredith, p. 285. stripped off by a sea peril, the under- 
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ia general, the ordiDary deterioration of a vessers hull and 
materials ; ordinary leakage and breakage of cargo ; and all 
ordinary charges incurred during the prosecution of the 
adventure, including wages and victualling of the crew, though 
enhanced in amount owing to the prolongation of the voyage 
through sea perils, or through detention in a port of refuge (n). 

2. Loss by the inherent defect of the subject insured, such as 
fish or meat become putrid, rice or flour heated, fruit become 
rotten, wine turned sour, or hides tainted, not by contact with 
sea water, but by natural decomposition, even though the latter 
arise from the prolongation of the voyage by sea perils (o); disease 
and natural death of animals ; original defects in the hulls or 
materials of vessels ; flaws in the machinery of steamers, &c. 

3. Loss remotely caused by the perils insured against (p), — 
This limitation includes loss of interest on capital embarked at 
sea, or loss of market on cargo, owing to the protraction of the 
voyage by bad weather ; loss arising from the compulsory aban- 
donment of the voyage, consequent upon blockade, hostile occu- 
pation or other deterrent cause (q) ; the liability of shipowners 
for loss or injury caused to persons or property through the 
default of their servants (r) ; the liability of shipowners for the 
charges incurred in the removal of wreck, even though the 
underwriters have paid a total loss and claimed the salvage ; 
loss by the forced sale of goods at a port of refuge to provide funds 



writers will be liable for the damage 
caused by their ravages. 

(n) Unless the wages and victualling 
of crew in a port of refuge are recover- 
able in general average by foreign 
law or by York- Antwerp rules. 

(o) Taylor v. DwrvbaVy L. R. 4 C. P. 
206. The risk of deterioration of fresh 
meat by delay is sometimes supei'added 
to the policy in terms of the following 
clause: — ** Warranted free from aver- 
age, unless general, or the ship be 
stranded, sunk, or burnt, or in col- 
lision, or the voyage be prolonged until 
after fourteen days — in case of pro- 
longation of the voyage until after 
fourteen days, or the vessel be stranded, 
sunk, or burnt, or in collision, to pay 
for any damage to or deterioration of 



the meat." 

(p) Ante, s. ii. The operation of 
the rule that the proximate cause of 
loss Is alone to be regarded, is partly to 
extend and partly to restrict the lia- 
bility of underwriters. 

(q) The reason for this exception, as 
explained in sec. viii., is that the 
operation of the peril which causes the 
loss is not direct, but indirect, or 
circuitous. 

(r) This risk, so far as it relates to 
loss or damage to other vessels or their 
cargoes, by collision with the vessel 
insured, is superadded to the policy in 
terms of the collision, or running dovm 
clause. The liability for loss of life is 
covered by Shipowners' Protecting 
Associations. 
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for the repair of the ship, or to defray other expenses necessary 
for the prosecution of the voyage (a) ; the liability of the cargo- 
owner to make up the deficit in the payment of a bottomry 
bond, on ship and cargo, arising from the ship and freight being 
of insufficient value {t) ; loss by the forced sale of property under 
Admiralty decree to realize the amount of a claim thereon (u) ; 
loss by prejudice, or suspicion of damage (x) ; the forfeiture of 
freight arising from the exercise] of a power of mulct or can- 
celling option by the charterer, &c. {y). 

4. Loss directly attributable to the misconduct of the assured 
or his agent {z). — The following are instances of this limita- 
tion : — Loss by unseaworthiness, or improper condemnation ; 
theft which, when unaccompanied by overpowering force, might 
have been prevented by the exercise of ordinary vigilance on 
the part of those in charge of the vessel ; loss in the shipping or 
landing of cargo, directly attributable to the negligence of the 
shipowner's servants, or to defect in the ship's tackle ; damage 
by bad stowage, rats, or other vermin ; loss by British capture 
or hostile arrest ; loss resulting from the act of a foreign state, 
of which the assured is a subject, when committed with a hostile 
intention against this country (the assured being, in such a case, 
identified in the eye of the law with his government in the pro- 
ceeding); the loss of articles placed in improper or insecure 



(s) Recoverable, not from the under- 
writers who have insured the goods, 
but from the parties for whose use 
the funds were required. Powell v. 
Ovdgeon, 5 M. & S. 431. 

[t) According to the law of most 
Continental states, where money is 
raised upon bottomry, the liability of 
t he shipowner to dischar'^e the debt is 
limited to the value of the ship and 
freight on arrival ; and if such value, 
on realization, prove insufficient to 
satisfy the bondholder, the deficiency 
is a charge upon the cargo. It has 
been held that the owners of the cargo, 
on making good such a deficit, have no 
laim for the amount thereof from their 
underwriters. Oreer v. Poole, 4 Asp. 
Mar, L. C. 300. 

{u) Thompson v. Reynolds, see Ar- 



nould, 4th ed., p. 667. 

(jc) ** The underwriters insure against 
actual damage, and do not in any sense 
guarantee that the goods shall arrive 
free from suspicion of damage." Per 
Bovill, C.J., in Cator v. The Great 
Western Insurance Co,, 2 Asp. Mar. 
L. C. 90. 

{y) Invnan v. Bischoff, L. R. 7 H. 
L. 670 ; Mercantile Marine Insurance 
Co, V. Tyser, 5 Asp. Mar. L. C. 6. 

(2) Where the loss arises owing to 
the wilful misconduct of the assured, 
the exception to the liability of under- 
writers IS not confined to the proxi- 
mate consequences of the wrongful act, 
but extends to all its consequences, 
though the immediate cause of loss be 
a peril insured against. Thompson v. 
Hopper, 6 E. & B. 172, 937. 
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situations, such as watercasks on deck, and hawsers or other 
ropes lying on deck, unless the vessel is just entering or leaving 
port. Under the same head may be placed the custom by which 
an underwriter is exonerated from liability for the loss of cargo 
laden on deck, unless he has sanctioned its carriage by special 
agreement in the policy. 



CHAPTEE VL 

TOTAL LOSS. 

I.— TOTAL LOSS DEFINED AND ANALYSED. 

Total loss, as applied to insurance, signifies the utter loss, 
either actual or constructive, of the subject insured, by the 
direct operation of the perils insured against. 

An actual total loss occurs " when the subject insured wholly 
perishes, or its recovery is rendered irretrievably hopeless " (a) ; 
as, for instance, when a vessel founders in a gale, or is captured 
by an enemy and condemned as a prize. Whenever the thing 
insured is, by the operation of a peril insured against, reduced 
to such a state as to be no longer capable of use under its 
original denomination, there is an actual total loss. For 
example, if a ship is so injured by perils of the sea as to be 
inseparable, the loss is actual, though her materials survive, 
either in fragments, or bound together in the original form ; 
and again, if goods are so badly damaged, as to have become 
incapable of use for the purpose intended, there is, equally as in 
the former case, an actual total loss (6). 

A constructive total loss occurs, when the subject insured, 
though existing in specie (c), is justifiably abandoned, on account 



{a) Amould, 4th ed., 844. 

lb) See the judgment of Lord Abinger 
in kovx V. Salvador. In that case 
there was an insurance on hides from 
Valfiaraiso to Bordeaux. The ship 
sprang a leak and put into Bio, where 
it was foimd that the hides were in an 
incipient state of putrefaction, and it 
was certain that if they had been sent 
on to Bordeaux they would have lost 



the character of hides, and become a 
mass of corruption before their arriyal. 
The master of the ship thereupon sold 
them at Rio, and it was held to be not 
an average but a total loss. 3 Bing. 
N. C. 281. ^ 

(c) To exist in specie, is to be capable 
of utilisation as the thing insured. 
Per Bramwell, B. , in Eankin v. Potter, 
L. T. Rep., V. xxix., p. 155. 
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of its destruction being highly probable, or because it cannot be 
preserved from actual total loss, unless at a cost greater than its 
value would be if such expenditure were incurred. 

The difference between an actual and a constructive total loss 
is that, in the former case, the privation of the thing insured to 
the owner thereof is ascertained and pennanent, while, in the 
latter case, it is inferential, or temporary. For instance, where 
a ship is so damaged as to be irreparable, the loss, as we have 
already seen, is actual ; but, where the damage is susceptible of 
repair, only at a cost exceeding the value of the ship when 
repaired, the loss is constructive. Again, where a vessel founders 
in deep water, so as to afford no reasonable hope of recovery, 
the loss is actual ; but, where a vessel sinks in shallow water, 
so as to admit of a reasonable hope of raising and restoring her, 
only at a cost exceeding her value when raised or restored, the 
loss is constructive. Upon the same principle, where goods 
are so damaged by sea perils, that they cannot be brought to 
their destinations specie, the loss is actual ; but where, though 
damaged, it is possible to bring them to their destination in 
specie, only at a cost exceeding their value when so brought, the 
loss is constructive. 



II,— CONSTRUCTIVE TOTAL LOSS ON SHIP. 

To determine whether there is a constructive total loss in 
respect of a ship which has been injured by the perils insured 
against, the rule is that the cost of repairing the damage must 
be compared with the value which the vessel would have if 
repaired. If, as it was stated by Tindal, C. J., " the damage to 
the ship is so great from the perils insured against, as that the 
owner cannot put her in a state of repair necessary for pursuing 
the voyage insured, except at an expense greater than the value 
of the ship, he is not bound to incur that expense, but is at 
liberty to abandon, and treat the loss as a total loss" (d). It is 

{d) In Benson v. Chapinan, 6 M. & Gr. 810. 
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reasonable that the assured should have the right of recovery 
where the property, though subsisting in specie, has been 
rendered practically worthless; for, as it was remarked, in a 
leading case upon the subjectof constructive total loss, "a vessel 
is totally lost, within the meaning of a policy, when it becomes 
of no u£e or value as a ship to the owner, and is as much so as if 
the vessel had gone to the bottom of the sea, or had been broken 
to pieces, and the whole or great part of the fragments had 
reached the shore as wreck ; and the course has been in all 
cases in modern times to consider the loss as total where a 
prudent owner, uninsured, would not have repaired" (d). 

In treating upon the application of this general principle to 
particular cases, we have to notice the mode in which the cost 
of the repairs and the value of the vessel when repaired are to 
be respectively computed. First, as regards the cost of the 
repairs, the amount to be estimated is that which is necessary 
to restore the ship to the condition of a sea-going vessel (c). 
From the amount of the repairs necessitated by sea perils, no 
deduction of one-third new for old is to be made, nor is there to 
be any abatement on account of an enhancement in the cost 
of the repairs arising from the old or decayed state of the ship, 
provided that she was seaworthy for the voyage on sailing (/)• 
To the estimated cost of repairs, ascertained as above, is to be 
added the ship's share of any general average or salvage 
expenses arising out of the accident to which the damage is due, 
incurred for the purpose of rescuing the property from an actual 
total loss (g). In short, the estimated amount of repairs should 
represent the entire and minimum cost of rescuing the vessel 
from the perils insured against and removing the injuries she 
has sustained, so as to restore her to a condition in which she 
may be enabled to navigate the seas with safety. 

{d) Irving v. Manning, 1 H. of L. pending more than she would be 

Cas. 304. worth. Per Blackburn, J., in ^nitiw 

(e) " The question between the as- v. Potter, Asp. Mar. L. C. N. S., voL ii., 

sured and the underwriters of the ship p. 72. 

is, whether the damage sustained may (/) Phillips v. Naime, 4 0. B. 343. 

be so far repaired as to keep her as a Ig) Kemp v. Halliday, L. R. 1 Q. B. 

ship, though not perhaps so good a 520. 
ship as she was before, without ex- 
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Secondly, aa regards the mode of estimating the repaired 
value of the vessel, it is her worth to the owner which is to be 
taken, due regard being paid to the circumstances in which she 
is placed at the time of the casualty (h). In the making of the 
estimate, the insured value is to be entirely discarded, for "the 
question of loss, whether total or not, is to be determined just as 
if there were no policy at all " (i). To arrive at the true value 
of a vessel to her owner, is often a practical question of no little 
difficulty ; but, in ordinary cases, the criterion of worth adopted 
is the market price. In some cases, however, the price which a 
ship will command in the open market is not a fair test of her 
value ; as, for example, where the ship is of a peculiar construc- 
tion, having been built for a special trade. In such a case, to 
obtain correct results, it would be necessary to adopt some other 
measure of the vessel's worth. One method would be, to take 
the ship's original cost, less an allowance for deterioration; 
another would be to take the estimated cost of replacing the 
ship with anew one. Further, in arriving at the repaired value 
of the vessel, freight which is in course of being earned must be 
taken into account, not as a separate item, but as forming part 
of the value of the vessel, which is, in theory, the capitalized 
amount of her future earnings, minua working expenses, and 
plus the value of her materials when ultimately sold for break- 
ing up (Jc). Accordingly, to the value which the vessel would 
have, if free of engagements, must be added any increase in 
value which accrues from her engagements having been fixed 
beforehand, which will be, in general, the difference between 
the freight contracted for and the current freight, where the 
ship has been chartered to advantage {I). If the repaired value 



(A) Young v. Turiiig, 2 M. & Gr. 
593. 

(i) Irving v. Manning, 1 H. of L. 
Cas. 309. 

{k) See a pamphlet on ** The Value 
of a Ship,*' by Kichard Lowndes and 
P. H. Rathbone (Liverpool, 1876), 
where the subject is ably treated. 

{I) Thus, in Rankin v. Potter^ Lord 
Chelmsford, in delivering judgment in 
the House of. Lords, o^rved : — "I 



understand that the amount of damage 
was such that a pradeut uninsured 
owner would not have incurred the 
expense of reimiring the sliip. And 
this appears clearly from a further 
admission, stated in the report of this 
case in the Court of Common Pleas, 
viz. , that the cost of repairing the vessel 
at Calcutta, so as to make her seaworthy 
for carrying a cargo to England, would 
have exce^ed the value of the vessel. 



112 



TOTAL LOSS. 



of the vessel, thus computed, is less than the estimated cost of 
the repairs, it is open to the assured to abandon and claim upon 
the footing of constructive total loss (m). 



IIL— CONSTRUCTIVE TOTAL LOSS ON GOODS. 

To ascertain whether there is a constructive total loss of 
cargo, the same general rule must be followed as that which has 
been laid down with respect to ship. There is, however, this 
diflference between the two cases, that while the loss of the 
voyage does not entail a loss on ship, " it is well established 
that there may be a loss of the goods by a loss of the voyage in 



^Z«« the difference between the chartered 
freight and the current freight, which 
would amount to about £450." Asp. 
Mar. L. C. N. S., vol. ii., p. 85. Refer- 
ence is also made to the judgment of 
Wilde, C.J., in Moss v. Smithy 9 C. 
B. 108. 

(m) There is a question, which has 
not been dealt with in the text, but 
should be noticed, viz. , as to whether, 
in determining a constructive total loss 
on ship, the value of the vessel in her 
damaged state is a factor in the calcu- 
lation. In support of the affirmative 
to this question, may be cited the de- 
cision in Young v. TuHng (2 M. & Gr. 
593), where it was said by Lord Abin- 
ger, C.B., in treating upon the ques- 
tion of a constructive total loss on ship, 
that to the value of repairs must be 
** added her value as she lay in the 
dock, that is, to £4,615 must be added 
£700, making £5,315 as the cost." In 
support of a negative answer, reference 
is made to decisions (cited in sect. 3), 
to the effect that, in computing a con- 
structive total loss on cargo, the 
damaged value of the cargo is not to be 
taken into account, which ruling, it is 
contended, extends by analogy to 
claims on ship. To this it has been 
aptly replied (see Lowndes on the Law 
of Marine Insurance, p. 119, note), that 
'the distinction between bringing into 
this comparison of amounts the pro- 
ceeds of cargo in such a case, and the 
proceeds of the hull for breaking up, is, 
that merchandise sold at a port of 



refuge is still merchandise, but the 
broken up materials of a wreck are not 
a ship." Upon principle, it would 
appear that, to the extent last men- 
tioned, the damaged value of the vessel 
ought to be taken into account ; for, if 
the cost of repairs were £2,000, the 
worth of the vessel when repaired 
£2,250, and the value of the materials 
for breaking up £500, a prudent un- 
insured owner would elect to sell, 
because by expending £2,000, he could 
only obtain a value of £1,750 ; or, to 
put the case in another way, the esti- 
mated co&t of the repaii's, plus the 
worth of the materials in hand, would 
exceed the value to be realizedlby're- 
pairing to the extent of £250. In 
practice, it is usual to leave the damaged 
value of the vessel out of the account, 
and compare merely the cost of the 
repairs with the repaired value. One 
thing appears certain, viz., that if the 
damaged value of the ship is brought 
in at all, it must be only such value as 
she possesses for breaking up, not her 
wortn as a ship ; for to introduce the 
latter quantity would be to defeat the 
object of the rule, which is, not to com- 
pare the sound and damaged values of 
the vessel, but to compare the expendi- 
ture involved in repairing with the 
value expected to accrue therefrom. 
See the judgments of Bramwell and 
Martin, BB., in RanTcinw. Potter , Asp. 
Mar. L. C. K. S., vol. ii., pp. 79, 
182. 
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which the goods are being transported, if it amounts/' to use 
the words of Lord EUenborough, "to a destruction of the 
contemplated adventure." These were the words of Baron 
Bramwell, in delivering the judgment of the Exchequer Chamber 
in Rodocanachi v. EUioti (n), which was an action upon a policy 
of insurance to recover for a total loss in respect of goods, 
detained in Paris, during the siege of that city by the German 
armies ; and the judgment was given in favour of the assured. 
Where the voyage has been interi'upted owing to the operation 
of the perils insured against, and the goods are lying at a place 
other than the place of their destination, damaged, but in such 
a state that they can at some cost be brought into a condition 
to be forwarded to their destination, the question to be decided 
is, whether it is practically possible to carry them on, that 
is, whether to do so would cost more or less than they would be 
worth on arrival. To determine that question, an estimate is to 
be made of all the extra expenses which will have to be incurred, 
such as the cost of discharging, warehousing, re-conditioning, and 
re-shipping (so far as those expenses would be chargeable to the 
goods), including the cost of transhipping the goods to a new 
bottom, if the original ship is condemned, and the excess in the 
cost of transit, if it can only be effected at a higher than the 
original rate of freight. To these items, the cargo's proportion 
of general average, or salvage, is to be added ; and the loss will 
be total if the aggregate exceed the estimated value of the 
cargo on arrival at the port of discharge ; but, if the aggregate 
do not exceed the value of the cargo, or that part of it saved, 
the loss will be partial only (o). Where the original ship is 
disabled by perils of the sea, so that the shipowner is not bound 
to carry the goods on, the whole cost of transit from the port of 
refuge to the place of destination which must be incurred by 
the owner of the goods if he carries them on is not to be taken 
into account, but only the excess of that cost over the original 
freight (p). 

{n) Asp. Mar. L. C. N. S., vol. ii., (p) Farmcortfi v. Ilyde^ L. R. 2 C. 

p. 399. P. 204. In principle, the original 

(o) Rosetto V. GuTTicy, 11 C. B. 190. freiglit should be deducted, in the esti- 
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IV.—COi^STRUCTIVE TOTAL LOSS ON FREIGHT 

With respect to freight, in case it is impossible to earn that 
subject, owing to a total loss of ship or cargo, the loss is actual 
and can be recovered without notice of abandonment. Where, 
however, the loss, though probable, is not ascertained, but 
depends upon chances of recovery or estimates of expenditure, 
the claim falls within the category of a constructive total loss, 
and requires the same kind of proof as in the case of similar 
claims upon ship or cargo. To take an instance adduced by one 
of the learned judges in a case already cited. If the ship be 
damaged so fai* as not to be worth repairing," but cargo which was 
on board be saved under circumstances which leave it doubtful 
whether such cargo might or might not be forwarded in a sub- 
stituted ship ; or, if the cargo be lost and the ship may or may 
not probably earn some freight by carrying other goods on the 
voyage insured, it may be, and I think the rule is, that in order 
to make certain his right to recover as for a total loss on the 
policy on freight, the assured should give notice of abandon- 
ment of the chance of earning such substituted freight " (q). 
The same rule will apply in case the contract of affreightment 
is justifiably terminated by a delay resulting from the operation 
of the perils insured against. Thus, a ship which was bound 
from Liverpool to Newport, where she was to load a cargo of 
iron rails for San Francisco, got ashore in Carnarvon Bay, and 
although ultimately floated and repaired, was detained for so 



mate, both of the extra charges and of 
the value of the cargo nt its destination ; 
for the question is, whether the goods 
can he forwarded so as to realize some 
]>ortion of their value, or whether the 
whole value to the owner will be 
absorbed by the extra cost of forward- 
ing. The value of the cargo to the 
owner is not the gross, but the net 
value on arrival, t.e., the market value 
at destination, less freight and ordi- 
nary sale charges. The Court of Ex- 
chequer Chamber decided, however, in 
the case last cited, that to give rise to 



a constructive total loss, the ^05s value 
of the cargo must be absorbed by the 
extra cost of forwarding, t.e., the entire 
cost of forwarding, deducting the ori- 
ginal freight. This decision was clearly 
erroneous, for the original freight may 
either be brought in or left out on both 
sides in the calculation, but cannot 
con*ectly be brought in on one side 
only. See Lowndes on Marine Insur- 
ance, p. 119, note. 

iq) Per Brett, J., in Rankin v. 
Potter, 2 Asp. Mar. L. C. 67. 
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great a length of time, in consequence of the accident, that the 
charterers threw up the cliarter, and hired another vessel to 
carry the rails (which were wanted for the construction of a 
railway) to their destination. In an action by the assured on 
the policy of insurance to recover for a loss of the chartered 
freight, the jury found that the time necessary for getting the 
ship off and repairing her was so long as to put an end, in a 
commercial sense, to the speculation entered into by the ship- 
owners and the charterers ; and, upon this finding, it was held 
by the Exchequer Chamber, affirming the decision of the Court 
below, that the adventure having been frustrated by perils of 
the seas, there was a constructive total loss, within the policy, 
for which the assured was entitled to recover {r). 



v.— NOTICE OF ABANDONMENT. 

Whenever a claim is made for a constructive total loss, the 
timely giving of a notice of abandonment by the assured to the 
underwriters is a condition precedent to the right to recover, 
unless the assured is excused from the obligation to give notice 
of abandonment by the circumstances of the case (5). 

The only occasion on which notice of abandonment is not 
necessary is where, at the time of the assured electing to treat 
the claim as one of constructive total loss, there is no possibility 
of the underwriter deriving any advantage from such notice 
either because there is nothing to abandon (t), or because the 
disposal of the property was justifiably determined before the 
opportunity to give notice occurred. For instance, in a case 
where the news of the loss of the ship and of her sale reached 



(r) Jackson v. Union Marine Insur- option," for it has been decided other- 

ance Co., L. R. 8 C. P. 572 ; 10 C. P. wise in the cases of the Inman Steam' 

126. It is not to be inferred from this ship Co. v. Bischoff, 4 Asp. Mar. L. C. 

case that underwriters on freight are 419 ; and the Mercantile Marine In* 

liable for a loss resulting from delay surance Co. v. Tyser, ibid., v. 6, p. 6. 

through perils of the seas, where the (s) Kaltenbach v. Mackenzie, 4 Asp. 

proximate cause of the loss is the opera- Mar. L. C. 39. 

tion of a special clause in the contract {t) Potter v. Bankin, see above 
of affreightment, such as a ** cancelling 
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the assured at the same time, it was held that the underwriters 
were liable for a total loss without notice of abandonment (u) ; 
and, the same conclusion was arrivedj at under similar cir- 
cumstances in an action upon a policy of insurance on cargo (x). 
In all other circumstances, however, the giving of a notice of 
abandonment is a necessary preliminary to the right to recover 
for a constmctive total losa 

In treating upon this subject, it is necessary to distinguish 
between an ahandonnunt and a notice of abandonment An 
abandonment is an inseparable incident of every admitted 
claim for a total loss. It is that act of cession whereby the 
assured, on claiming for a total loss, consents, as was said by 
Lord Cottenham in Stewart v. The Oreenock Marine Insurance 
Co. (y), to "give up to the underwriters all the remains of the 
property recovered, together with all the benefit and advantage 
belonging to or incidental to it ; or rather " (he adds) " such 
property belongs to the underwriters." 

A notice of abandonment is a notification by the assured to 
the underwriters that he elects to treat the case as one of total 
loss, made while the happening of the loss is prospective. 
Under such circumstances, it is reasonable that the assured 
should on deciding to claim for a total loss, promptly intimate 
his intention to the underwriters, in order that the latter mav 
be given the opportunity to take any steps which they may 
deem advisable for the recovery of the property, or for the 
realization of the salvage to the best advantage, if the property 
is irrecoverable. 

No specific form is necessary for giving notice of abandon- 
ment, nor is it essential that it should be made in writing, 
though it is customary and advisable so to give it. It is 
absolutely necessary that the notice should be made in terms 
which clearly convey a tender on the part of the assured to 
abandon to the underwriters all his interest in the thing 
insured (z), 

(w) Famworth v. Hyde, 2 Mar. L. 266. 
C, O. S. 187, 429. (y) 2 H. of L. Cas. 183. 

(a;) Haux v. Salvador, 3 Bing. N. C. (z) ArnoulJ, 4th ed., p. 850. The 
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With respect to the time when it is incumbent upon the 
assured to give notice of abandonment, if he elect to adopt that 
course, it has been held that the obligation arises so soon as 
information is received which is sufficiently certain and definite 
to allow of a decision being formed (a). The assured must, 
therefore, decide within reasonable time, upon the happening 
of a casualty which involves a presumption of total loss, whether 
or not he will give notice of abandonment ; and, he may not 
lie by to await the issue, or to see whether it is more to his 
interest to abandon or to attempt the recovery of the property. 
Should he fail to take advantage of the opportunity in time, it 
will not recur, unless a renewed option is given by a change of 
circumstances (6). 

The underwriter, upon receiving a notice of abandonment 
may either accept or decline it. If he accept, the rights of the 
parties are fixed by the acceptance ; and, neither of them can 
draw back, whatever may be the event. If he decline, the 
right of the assured to recover will depend upon whether the 
state of the case at the time when action is brought is 
such as to justify a claim for a constructive total loss. 
There is no particular form of words by which an accep- 
tance of abandonment has to be expressed ; but, any oral 
or written statement to that effect is sufficient. There must, 
however, be an explicit statement by the underwriter of 
his acceptance of the abandonment, for mere silence on the 
receipt of the notice is deemed equivalent to a refusal to accept 
it. An acceptance of abandonment may be inferred from the 
actions as well as from .the words of underwriters. The 
performance by the underwriter of an act which can only be 



following forms are givea in " Marine 
Insurance Notes and Clauses," by- 
Douglas Owen, 2nded., p. 176 :— (1st.) 
*< The * ' having f as is re* 

ported, been wrecked at {or 

otherwise), we hereby give you notice 
thcU we abandon to you our interest in 
the tindermentioned goods shipped by the 
said vessel, and we claim from you pay- 
ment of total loss in respect of your in- 
surance for £ on the goods in ques- 
tion." (2nd.) *^ Having been informed 



thai the * ' has been wrecked 

at (or otherwise), we hereby 

beg to give you notice that we abandon to 
the underwriters our interest in the above 
vessel, and we claim from yoit payment 
of total loss in respect of your insurance 
for £ thereon.'* (Addressed to 

the Underwriters.) 

(a) Arnould, 4th ed., 856. 

(b) Stringer v. The English <fc Scot- 
tish Marine Insurance Co., L. R. 4 Q 
B. 676 ; 5 Q. B. 699. 

L 2 
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justified upon a right derived from abandonment will amount 
to a constructive acceptance of that position. Thus, if notice 
of the abandonment of a ship is given by the assured to the 
insurers, and the latter then neither say nor do anything, jthe 
conclusion is that they do not mean to accept the abandonment ; 
but, if they by their agent take possession of the ship, and then 
repair her and retain her in their possession for some time 
without repudiating the notice or informing the assured as to 
the character in which they are acting, there is a constructive 
acceptance of the abandonment by the insurers (c). If, how- 
ever, a vessel is stranded, and notice of abandonment is there- 
upon given to the underwriters, who decline it, but nevertheless 
send an agent to the spot, by whom the ship is got off the 
ground, taken to a place of safety and repaired sufficiently to 
enable her to lie there in security, — ^the action of the under- 
writers will not of necessity involve a constructive acceptance 
of abandonment, for it is consistent with the supposition that 
they acted merely as salvors (cZ). 



VL— EFFECT OF ABANDONMENT. 

The effect of a valid abandonment is " to transfer the entire 
interest in what remains of the thing insured," with all the 
benefit or advantage incidental thereto, " from the assured to 
the underwriters, in proportion to the amount of their several 
subscriptions " (e). This transfer includes not only the property 
insured, but all rights and liabilities attached to its ownership ; 
and, it is retrospective, reverting to the time of the casualty 
which gave the right to abandon (/). It results from the cession 
which takes place upon an abandonment, that, in the case of a 

(c) The Provincial Insurance Co, v. donment." 
Joel LedicCf L. R. 6 P. C. 224. Where (d) ShepTierd v. Hervderson, L. R. 7 

the ** waiver " clause is inserted in the H. of L., p. 49. 
policy, any steps may be taken by the {e) See Stewart v. Greenock Marine 

** assurer or assured in recovering, Insurance Co., 2 H. of L. Gas. 183; 

saving, or preserving the property as- Amould, 4th ed., p. 863. 
sured," without the implication of (/) Ibid. 

either *' a waiver or acceptance of aban- 
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constructive total loss on ship, the underwriter who has accepted 
abandonment is entitled to any freight which maybe earned by 
the vessel subsequently to the casualty which gave the right to 
abandon (g). Where, however, the original ship is condemned 
at a port of refuge, and the freight is earned by a substituted 
ship, Ihe underwriter who has accepted abandonment on the 
ship, is not entitled to claim such freight or any part of it, as 
the earning thereof is not incidental to the ownership of the 
ship insured. 

Whenever a loss is paid, whether total or partial, the unc^.er- 
writer who has paid it acquires a right to whatever may be 
recovered by the assured from third parties with respect to the 
loss, but, in the absence of an abandonment, the right is limited 
to the recovery by the underwriter of the sum which he has 
paid (h). This right of subrogation which, in the case of partial 



(g) Stewart v. Chreenock Marine In- 
surance Co.f 2 H. of L. Cas. 159. 
Where the shipowner surrenders pend- 
ing freight to the abandonees of ship, 
lie fails to acquire any right of recovery 
against the underwriters on the freight, 
as there has been no loss of freight by 
a peril insured against. The shipowner 
is thus placed in an unfortunate posi- 
tion ; but he may avoid it, as was 
pointed out by Lord Blackburn, in 
Simpson v. Thompson^ '*by claiming 
only for a partial loss, keeping the pro- 
perty in himself, and so keeping the 
right to earn the accruing freight.** 
Simpson v. Thompson, 3 Asp. Mar. L. 
0., p. 672. 

\h) Subrogation is an equitable ar- 
rangement which is common to fire 
insurance, marine insurance, and eveiy 
other contract of indemnity, the effect 
of which is, to use the words of Lord 
Blackburn in Bumand v. Rodocanachi 
(L. R. 7 H. of L. 339), that, where **a 
loss happens, anything which reduces 
or diminishes that loss, reduces or 
diminishes the amount which the in- 
deninifier is bound to fay ; and, if the 
indemniBer has already paid it, then if 
anything which diminishes the loss 
comes into the hands of the person to 
whom he has paid it, it becomes an 
equity that the person who has already 



paid the full indemnity is entitled to 
be recouped by having that amount 
back." A person who suffers a loss 
which is recoverable either upon a 
policy of insurance, or from a third 
party, may elect to claim upon either 
in the first instance ; but if he elect to 
recover under the policy, his right to 
obtain compensation from the third 
jmrty is diminished to the extent of the 
amount recovered under the ]K)licy of 
insurance. To that extent, the under- 
writer is put in the place of the assured, 
and is ** entitled to succeed to all tho 
ways and means by which the person 
indemnified might have protected him- 
self against or reimbursed himself for 
the loss" {Per Cairns, tL.C., in Simp- 
son V. ThompsoUf 8 Asp. Mar. L. C. 
569 ; cf. Mason v. Sainsbury, in Mar- 
shaU on Insurance, p. 794) ; but the 
substitution of the underwriter for the 
assured which takeii place on the pay- 
ment of a loss, is limited to the amount 
paid under the policy, for, **the doc- 
trine of subrogation is to be applied 
merely for the purpose of preventing 
the assured from obtaining more than a 
full indemnity " (Per Brett, L.J., in 
Castellain v. J^cston, L. R. 11 Q. B. D. 
386) ; or, as it was expressed in the 
judgment of the Court of Chancery, in 
Randall v. Cochran (1 Ves. Sen. 97), 
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loss, is relative to the interest which the underwriter has 
acquired in the thing insured, and operates raerely to the extent 
of his loss (i), is made absolute by abandonment, so that the 
abandonee is entitled, in the proportion which the sum insured 
bears to the policy value, to whatever may be recovered with 
respect to the thing insured, though it exceed the amount paid 
by him. Thus, in an action upon a policy for insurance for 
£6,000 on a ship, valued thereat, where it appeared that the 
vessel had been sunk by collision, and the underwriters had 
settled a claim for total loss, it was held that they were entitled 
to the whole of the damages recovered from the owners of the 
other ship, though the amount thereof was computed with 
reference to £9,000, which was the actual value of the ship 
insured (k), "I take it," said Cockburn, C.J., in delivering 
judgment in that case, " to be clearly established, that it is one 
of the rights of the underwriter in the case of a total loss, that 
whatever remains of the vessel in the shape of salvage, and 
whatever rights accrue to the owner of the thing insured and 
lost, pass to the underwriter the moment he is called upon to 
satisfy the exigency of the policy, and he does so satisfy it " (I). 



** the assured stands as a tnistee for the 
insurer, in proportion for what he (the 
latter) paid." 

(i) See Tunno v. Edvcards (12 East, 
487), where Lord Kllenborough ob- 
served : — ** It never was contended 
before, and there is no principle on 
w^hich it can be contended now, that 
an undei*writer who has paid so much 
per cent, on a partial loss, is a pur- 
chaser of the goods jrro tanto ;'* also 
Goldsmid v. Gillies (4 Taunt. 802). 

(k) North of England Iron Steamship 
Insurance Association v. Armstrong, 
L. R. 5 Q. B. 244 ; 4 App. Cas. 755. 

{I) Mar. L. C. 333. It is to be ob- 



served that although an abandonment 
has the effect of transferring to the 
underwriter the ship and all rights 
derivable from her ownership, it will 
not transfer contracts entered into by 
the shipowner which have reference to 
the ship, but are not properly inci- 
dental thereto. Accordingly, where a 
ship was sunk by a collision, it was held 
that the underwriters, who had settled 
for a total loss, were not entitled to 
appropriate damages recovered by the 
shipowner from the owners of the other 
vessel for the loss of chartered freight. 
Sea Insurance Co. v. Haddon <k Wain- 
Wright, L. R. 13 Q. B. D. 707. 



CHAPTER VII. 



GENERAL AVERAGE. 



L— MEANING OF THE WORD AVERAGE. 

Average is a word which has occasioned much controversy, 
on account of the obscurity of its origin and the diversity of its 
signification (a). 



{a) To make an endeavour to arrive 
at the proper signification of the word 
average, may appear at the -outset to be 
an undertaking of merely scholastic 
interest ; but, as the construction of 
the memorandum depends upon the 
meaning to be attached to this term, 
and questions of practical importance 
are dependent upon it, it U necessary 
for the right imderstaDding of the con- 
tract of marine insurance, that such an 
endeavour should be made. 

Many theories of the origin of the 
word have been propounded, but the 
one which is best supported by evi- 
dence and commends itself in every 
respect as the most satisfactory, is that 
which regards it as a derivative of the 
Lat. habere f expressive, in its primary 
sense, of the idea of property. Many 
instances have been adduced of the use 
of average, or some cognate word, in 
that sense. "Throughout the Con- 
stitutum Usus," observes Lowndes,^ 
** the word avere, undeclined, is used 



to express the property or goods (the 
having) of each person. Thus we have 
(Rub. 13) * si avere salvum, fiterit,* if 
the property is safe ; ' eorum cujus 
avere jactatum fiierU* (Rub. 14) of 
those whose property has been cast out ; 
and again, * de avere si quis in mart 
inveneriV (Rub. 15), if anyone shall 
find property in the sea." 

It is noticeable that, in the Consulat 
de la Mer, the date of which compi- 
lation is ascribed by Pardessus to the 
14th century, the word average is used 
exclusively in the sense of a contribu- 
tion to be made by the owners of the 
cargo to make good a common loss.' 
In **the code of Genoa," ^ remarks 
Lowndes, there is " a clause concerning 
jettison, which is a literal translation 
of the law of Oleron, sect. 8, but with 
the addition * vel facere averias vel ex- 
pensas aliquas,* where averiahaja come 
to mean expenses for the common good, 
or forming the subject of general 
average."* When however, the Qui- 



^ Law of General Average, p. 271. The word avere is also used in the Statutes 
of Pisa, promulgated about a.d. 1160, Pard. IV., 581, et seq. 

' The word occurs in Chap. LXVII. (112), which is headed ** Dela maniere de 
payer les avaries " (Com se paguen avaries), and consists in regulations as to the 
apportionment of a loss or expense which, by agreement between the co-adventurers, 
was to be borne generally. Pard. II., 114. 

3 A.D., 1341. 

* Law of General Average, p. 271. 
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The primary use of the word in relation to maritime com- 
merce, was to signify a conb'ibution by the parties to a marine 
adventure to make good a common loss ; but its meaning was 



d(m de la Mer appeared towards the 
end of the 16th century, we find that 
the signification of average was no 
longer confined to that of contribution, 
but th^t it had assumed the enlarged 
sense of partial loss. Thus, in Chapter 
v., which is headed **Zfe« A varies," 
it is stated that the word average has 
seyeral distinct meanings, the first of 
which is common or gross average, 
being that which arises from jettison, 
ransom, or composition, or from the 
loss of cables, sails, or masts cut away 
for the safety of the ship and car^o. 
In addition to this primary signifi- 
cation, it is said that the word ii used 
to denote partial loss or special charges.^ 
In the Oraonnance of I^uis XIV., pro- 
mulgated in 1681, we find not only a 
distinction between the difierent kinds 
of average, but also the nse of the terms 
general and particular to designate its 
two leading divisions respectively. 
Thus, it is provided by that code that 
— ** I. All extraordinary charges made 
for ship and goods, jointly or separately, 
and all damage that may happen after 
the lading and departure, to their 
return and unlading, shall be reputed 
average. II. The extraoixiinary charges 
for the vessel alone, and the particidar 
damage that may happen to them, are 
particular and simple averages. The 
extraordinary expenses made, and the 
damage suflfered for the common good 
and safety of the whole, both goods and 
ship, are gross, or general average" 

Having endeavoured to trace the de- 
velopment of the term average in i*e- 
lation to the maritime commerce of 
Europe, we proceed to notice the origin 
and growth of the term in our own 
language. In old and provincial 
English, beasts of burthen were desig- 



nated avers,^ so termed, because they 
constituted the principal possessions, 
or havings, of early times ; and average, 
(L. Lat. avevagium) was the service 
done for the lord wiib. the avers of the 
tenant. 7 Hence we perceive that, by a 
series of abstractions, the English word 
average, as well as the Italian averia, 
was derived from the Latin habere. 
There were many cognate words in use 
at the time, such as averare, to carry 
goods in a waggon (Spelman), and 
aver-penny (or average penny), money 
paid to the king's averages or carriages. ^ 
In the composition of the word average, 
the afiix a>ge, conjoined to the radical 
I)art, denoted the act of doing, so that 
the word thus formed signified the act 
of rendering a feudal service consisting 
in the carriage of goods by the avers of 
the tenant. 

Having found that, in early English, 
the word average denoted a tax or 
impost, we can readily understand how 
it grew to be synonymous with contri- 
bution, to which meaning, indeed, the 
transition would be an easy and natural 
one. In that enlarged sense, it was 
applied to the distribution among the 
parties to a marine adventure of the 
sacrifices made and expenditure in- 
curred for the common safety. Hop- 
kins gives several instances of the early 
use of the word in this sense in the 
Venetian State Papers relating to trade 
with England,* where it is recorded 
under the year 1406 that, ** A present 
of sixty ducats for Dino de Rapundis is 
to be paid by average on the merchan- 
dise of the Flanders Galleys." Here 
the contribution probably refers to a 
gratuity, but **in 1438 there is a mis- 
sive from the Venetian senate to the 
Vice- Captain of the London Galleys, Ser 



» Pard. II., 387. 

^ For proofs and instances, reference is made to Latham's Johnson and Wharton's 
Law Lexicon. 
7 See an article on the word *' Average " in Latham's Johnson. 
^ Tomlins' Law Dictionary. 
' See A Handbook of Average, 3rd ed., p. 5. 
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subsequently enlarged so as to include every partial loss, 
whether incumbent upon all the parties, or confined to a special 
interest. For the purpose of distinguishing between its 



Lorenzo Maro, concerning an average 
of 240 ducats for goods which he had 
been compelled to throw overboard." 

So far, it is to be observed, that the 
word Average, in relation to maritime 
commerce was used exclusively in the 
sense of contribution, being synony- 
mous with what was afterwards termed 
general average. Indeed, there is reason 
to believe that the term had not yet 
acquired that secondary meaning which 
was to be desisimted particiolar average, 
Co well, in his Law Dictionary, pub- 
lished in 1607, defined the word 
average, in relation to maritime com- 
merce, as "a certain contribution that 
merchants and othei-s proportionably 
make towards the losses of such as 
have their goods cast overboard for the 
safety of the ship, of the goods, and of 
the lives of those in the ship, in a 
tempest ; and this contribution seems 
to be so called, because it is propor- 
tioned after the rate of every man*s 
average or goods carried." In 1622, 
Gerald Malyne, merchant, published 
his Consuetudo, or Lex Mercatoria, 
in which he treated upon **Contribu- 
butions or Averidges,* apparently re- 
garding the two terms as synonymous.* 
MoUoy, who wrote in 1676, adopted 
Cowell's definition, and showed no 
cognizance of any other meaning 
attaching to the word average than 
that of contribution.^ 

We have now to take note of the 
appearance in our language of the word 
average with another meaning, namely, 
that of sea-damage, in which respect 
it corresponds with the French, avarie, 
Italian, avaria, Spanish, avaria, Dan- 
ish, haveri, German, haferei, &c. It 
is uncertain when this second significa- 
tion of the term originated ; but, 
¥dthin one hundred years after Molloy 
published his work, we find that mean- 
ing distinctly recognised in contra- 



distinction from the older one of con- 
tribution. It is also uncertain whether 
the word average, meaning sea-damage, 
was a distinct word from its prede- 
cessor, as used in the sense of contri- 
bution, or whether it was a secondary 
signification which attached itself to 
the same word. In support of the 
first-mentioned view, may be cited the 
following opinion of a leading lexi- 
cographer** : — ** Average, from the G. 
hnferei, is a totally different word from 
the foregoing. The primitive meaning 
of Tiaferei seems to be sea-damage, 
damage suffered on the conveyance of 
goods by sea, from the Scandinavian 
haf, hav, the open sea, pointing to the 
shores of the Baltic, where so many of 
our nautical terms took their rise, for the 
origin of the word." In another stand- 
ard work the foregoing view is disap- 
proved, and the opinion is intimated 
that **the term seems rather to have 
originated on the shores of the Medi- 
terranean, and to be derived (as Dozy 
and Wedgwood think) from Ar., awdr, 
avdr, defect, flaw."* A third view, 
favoured by Skeat, is, that the L. Lat. 
averagium, is sufficient to explain all 
the meanings ; in which case it is to 
be presumed that the meaning of 
partial loss was an extension of the 
primary one of contribution. These 
various theories as to the origin of the 
word average in the sense of particular 
average, are stated without any preten- 
sion to decide between their respective 
claims to acceptance. The point is 
not one of vital importance ; but it is 
essential to be cognizant of the fact, 
which can be full}' established, that 
at the time when the memorandum 
was added to the policy (in 1749), the 
two meanings of the word average 
above alluded to were recognised and 
distinguished. This appears from an 
action which was brought in the 



* See Walford's Insurance Cyclopedia, Art. Average, 
^ De Jure Maritimo, p. 275. 

' See Latham's Johnson. 

* Ogilvie's Imperial Dictionary. 
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respective significations, " average," when employed to denote 
contribution was termed "general," and when used in the 



Courts, relative to the constmction of 
the meinoniiidum, only fifteen years 
after that addition had been made.' 
In that case a question arose as to the 
interpretation of the term "average," 
as used in the memorandum ; and 
upon that subject Lord Mansfield ex- 
pressed himself as follows : — " Policies 
of insurance, according to their present 
foiin, are very irregular and confused : 
an ambiguity arises in lliem from 
their using words in difTereiit senses ; 
particularly in the use of the word 
average. It is used to signify a contri- 
butimi to a general loss ; and it is also 
used to signify a particular partial 
lo88." Thus it is evident that, at the 
time when the memorandum was ap- 
pended to the policy, the word average 
was used in two different senses, viz. , 
first in thnt of contribntion, and 
secondly, in that of partial loss ; and 
ic appears reasonable to suppose that 
it was when the word acquired its 
secondary meaning, that it became 
customary to prefix the adjective general 
to it when it was used in the sense of 
a contribntion to a general loss, and 
the adjective particiclar when it was 
used in the sense of a partial loss, so 
as to prevent confusion between the 
two meanings. 

However that may be, a reference to 
the works of the earlier writers on the 
subject will suffice to show that the 
terms general average and particular 
average continued to be used with the 

Zifi cations given to them by Lord 
Lsfield in the case above cited. 
Thus Magens, writing in 1755,* gives 
the following account of a ** general or 
gross average " : — ** Whatever the 
master of a ship in distress, with the 
advice of his officers and sailors, de- 
liberately resolves to do, for the pre- 
servation of the whole, in cutting 



away masts or cables, or in throwing 
goods overboard to lighten his vessel, 
which is what is meant by Jettison or 
Jetson, is, in all places, permitted to 
be brought into a general or gross 
average ; in which, all concerned in 
ship, freight, and cargo are to bear an 
equal or proportionable paii; of what 
was so sacrificed for the common good, 
and it must be made good by the in- 
surers in such proportion as they have 
underwrote." Weskett, treating upon 
the same subject, commences witli a 
reference to the case of Wilson v. 
Smith, and proceeds: — "Average and 
contribution are synonymous terms in 
marine cases." 7 The word average is 
explaiufd by Stevens® to mean, **a 
contribution made by all the parties 
concerned in a sea adventure, to make 
good a specific loss or expense incurred 
by one of them for the general benefit. " 
He adds that, of the three kinds of 
average, viz., general average, particu- 
lar average, and petty average, the 
first is the only one properly entitled 
to the appellation, though where 
special charges on cargo are appor- 
tioned among the shippers, the term 
particular average may be correctly 
used; ^*but this is not the way in 
which it is applied in Lloyd's ; there a 
particular average on goods means a 
partial loss in their value, occasioned 
by sea damage." It is remarked by the 
same writer that "the foreign ordi- 
nances and writers used the term 
'particular average loss,' or * simple 
average,' merely in opposition to a 
general, or * gross average loss.' " ^ 

Amongst later authorities to the 
same effect may be cited Chancellor 
Kent, who states that ''general, gross, 
or extraordinary average means a con- 
tribution made by all parties concerned, 
towards a loss sustamed by some of 



5 Wilson V. Smith (1764), 3 Burr 1551. 
* In his ** Essay on Insurances," p. 55. 

7 A complete Digest of the Theory, Laws and Practice of Insurance, by John 
Weskett, Merchant, 1781, pp. 24, 25. 
^ An Essay on Average, by Robert Stevens, 2nd ed. p. 4. ' Ibid,, p. 72. 
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sense of paHiaZ loss, was termed "particular." Average is 
therefore of two kinds, viz., general and particular. 



11— GENERAL AVERAGE DEFINED AND DISTIN- 
GUISHED FROM PARTICULAR AVERAGE. 

General average is a contribution made by the parties to a 
marine adventure to defray the cost of extraordinary expendi- 
tures or sacrifices incurred for the preservation of the ship and 
cargo. The distinction between a general and a particular 
average lies in the fact that, in the former case, there is a 
general distribution of the loss among the parties to the 
adventure, while, in the latter case, there is a special applica- 
tion of the loss to one or more of the parties ; go that, whether 
an average be general or particular depends upon its mcidence. 
Every partial loss is particular average in relation to the 
party who first sustains it, whether that loss is ultimately 
to be made good by a general contribution, or to remain 
where it falls ; for, as it was judicially stated in Harris v. 
Scaramanga (6), " a general average loss, as meaning the loss 
to the person who suffers damage, is no more than a particular 
average to each of the parties who has to suflfer or pay contri- 
bution in respect to it. By the word * general* it is only 
meant that the loss is to be generally distributed on the ship 
and cargo, or the contribution to be generally made by all." 

The right to general average and its correlative obligation 
are not founded upon contract, but arise from the common law 



the parties interested, for the benefit 
of all ; and it is called general or gross 
average, because it falls upon the gross 
amount of ship, cargo, and freight/'^ 
The characteristic feature of general 
average was clearly stated by Brett, J., 
in delivering judgment in the case of 
Harris v. Scaramanga^ — **A general 
average loss," said that learned judge, 
''as meaning the loss to the person 



who suffers damage, is no more than a 
particular average to each of the 
parties who has to suffer or pay contri- 
bution in respect of it. By the word 
'general,' it is only meant that the 
loss is to be gener^y distributed on 
the ship and cargo, or the contribution 
to be generally made by all." 
{b) L. T. Rep., V. xxvi., p. 804. 



1 3 Kent's Comm., 5tli ed., p. 232. 2 l. t. Rep. v. xxvi., p. 804. 
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of the sea, which is applicable to all who are engaged in 
maritime commerce (c). They compose the mainspring of a 
system which is prompted by considerations of common interest, 
sanctioned by the principles of natural equity, and adapted to 
promote the security of life and property at sea. The earliest 
trace of this ancient rule of maritime law is to be found in an 
extract from the Bhodian law, which was incorporated in the 
Roman civil law, and has been preserved in the Digest in the 
following terms : — " The Rhodian law provides that, if for the 
sake of lightening a ship a jettison of merchandise is made, 
that which is given for all shall be replaced by the contribution 
of all " (cZ). In that maxim, the most characteristic feature o 
general average is expressed ; and, the principle thus attested, 
having been received and developed within the Roman juris- 
prudence, passed through that medium into the marine law of 
Europe. Hence it was that this principle found its way into 
the common law of England, and became an implied term both 
in the contract of affreightment and the policy of marine 
insurance (e). 

As we have only to consider general average in its relation 
to the contract of marine insurance, no more will be necessary 
in this place than bo glance at the outlines and characteristic 
features of the system. 



III.— LEADING PRINCIPLES. 

The fundamental principle of general average, according to 
the law of England, was stated by Mr. Justice Lawrence in the 
following terms : — " All loss which arises in consequence of 



(c) See the judgment of Watkin 
Williams, J., in Piric ds Co, v. Middle 
Dock Co.f 4 Asp. Mar. L. C, 390 ; 
also the judgment of Brett, M.R., in 
Burton v. English^ L. R. 12 Q. B. 
218. 

{d) "Lege Jihodid cavctur, tU, si fe- 
vandce navis gratid jactus mercium 
foetus est, omnium contrilnitione sarcia- 



»» 



tur quod pro omnibus datum est.^ 

(c) The reference to general average 
in the memorandum is not an under- 
taking to contribute to it, though it is 
a recognition of such an undertaking, 
which must have been an implied 
condition of the policy before the 
memorandum was attached to it. 
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extraordinary sacrifices made or expenses incurred, for the pre- 
servation of the ship and cargo, comes within general average, 
and must be borne proportionably by all who are interested " (/). 

A loss, in order that it may be brought into general contribu- 
tion, must be intentional — not the result of mere accident ; 
incurred for the common safety — not one designed to benefit 
the ship or the cargo alone ; extraordinary — not one which is 
involved in the contract of affreightment ; and, the proximate 
— not the remote, result of the act causing it (g), 

A further condition necessary to constitute a general average 
act is, that it must be judicious. In early times the per- 
formance of a general average act was usually preceded by a 
consultation between the master and the merchants, who 
frequently accompanied their wares upon the voyage, with 
respect to the necessity for an extraordinary sacrifice for the 
common safety, and the best means of attaining that end* 
Although such a conference has long been discontinued in 
practice, there is a sense in which it is still held in theory ; 
inasmuch as the master becomes agent for the owner of the 
cargo, as well as for the shipowner, in times of emergency, with 



(/) BirkUy v. Presgrave, 1 East, 
228. 

{g) It is a rule of law, with respect to 
both general and particular average, 
that only such losses are admissible as 
result proximately from the act or peril 
to which they liave to be ascribed ; 
but the rule has a different application 
to general average from what it has to 
particular average. In the latter case, 
the peril and the loss resulting from it 
stand to one another in the relation of 
cause and eflfect ; and the maxim catisa 
proxima non remota spectatur deter- 
mines that only such losses fall within 
the contract as arise from a peril in- 
sured against by direct physical causa- 
tion. In the case of general average, 
liowever, the foundation of the right of 
recovery is not a peril, but an act ; 
and the quality of a general average 
act is determined by the motive with 
which it is performed ; viz., whether or 
not it was designed for the general 
safety, so that it is a moral act, and 



the consequences which proceed from 
it are moral consequences. The rule, 
in its application to general average, 
refers, therefore, not to a. physical, but 
to a mxyral sequence, and extends to 
the admission of all those consequences 
which might have been reasonably ex- 
pected to result from a general average 
act, but not to those which could not 
have been foreseen. In short, the rule 
causa'proximaf &c., is to be applied to 
general average in the same manner as 
it is applied in actions of tort, i,e,, to 
provide for the admission only of such 
conseauences of an act as proceed from 
it in the ordinarv and natural cause of 
events ; for, as was said by Thesiger, 
L.J., in Attwood v. Sellar (4 Asp. 
Mar. L. C. 286), " the principle which 
underlies the whole doctrine of general 
average contribution, is that the loss, 
immediate and consequential, caused 
by a sacrifice for the benefit of cargo, 
ship, and freight, should be borne 
by all." 
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authority to bind both parties to concur in the adoption of such 
measures as are expedient in the common interest. 

In inquiring the extent to which the consequences of an act 
for the benefit of all concerned in a marine adventure are 
admissible in general average, we must remember that the 
staiting point of a general average act is danger^ and that its 
objective point is safety (h). 

For instance, let us take the case of a vessel which has been 
disabled in a storm putting into a port of refuge, which pro- 
ceeding may be regarded as a type of general average expendi- 
ture, as jettison is taken to be a type of general average 
sacrifice. In order that the entrance of a vessel into a port of 
refuge may conform to the conditions of general average, it 
must have been necessitated by a common danger ; and, so 
long as that danger continues to operate, any expenditure or 
sacrifice incurred to escape from it is admissible into general 
average ; but, on the attainment of safety, general average, in 
principle, ceases. After a prolonged controversy, it has been 
decided by the highest court of appeal, that any expenditure 
which is incurred after the ship and cargo have been placed in 
safety must be directly applied to that interest which it was 
intended to benefit (i). 

As motive and not result is the criterion of a general 



(h) Two theories have been pro- 
X)ounded with respect to the proper 
ohject of a general average act. Accord- 
ing to one of these, it is the safe com- 
pletion of the adventure, and, accord- 
ing to the other, it is the attainment 
of physical safety which is the end in 
\iew. In favour of the former theory, 
which was advocated with much force 
by Baily in Ins w^ork on General 
Average, it is to be observed that it 
admits of the more comprehensive 
scheme, and is free from the practical 
difficulties which occur in the applica- 
tion of a system based upon the doc- 
trine of physical safety. From a 
theoretical standpoint, then, a general 
average act should be defined as one 
external to the contract of affreight- 
ment, which, in consequence of a 



common danger, cannot judiciously be 
neglected, and the object of which is 
the safe arrival of the ship and cargo 
at the port of destination. Our Courts 
have, however, decided that it is the 
attainment of safety, and not the com- 
pletion of the adventure, which is the 
terminal point of general average. 
According to English law, therefore, a 
general average act is one external to 
the contract of affreightment, which 
cannot judiciously be left unperformed, 
and the object of which is tlie attain- 
ment of the general safety. See Job v. 
Langton, 6 E. & B. 779 ; 26 L. J. 
(Q. B.) 97 ; Walthew v. Mavrojani, 
L. R. 6 Ex. 116; and Svendson v. 
Wallace, L. R. 10 App. Cas. 404. 

{%) Svemlson v. IVallace, L. R. 10 
App. Cas. 404. 
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average act, success is not necessary to constitute a right of 
contribution (Jc). 



IV,— EXPENSES ALLOWED. 

All extraordinary expenditure, incurred in time of peril, for 
the joint preservation of the ship and cargo, is allowed in 
general average, on the assumption that the ship was sea- 
worthy at the commencement of the voyage (i). The pro- 
ceedings which most frequently give rise to expenses of this 
nature are the following : — 

1. Putting into a Poi^t of Refuge, — In this event a diflference 
is made in the treatment of the consequent expenditure, 
according as the putting in is occasioned by accident or 
sacrifice (m). When a vessel bears up for a port of refuge on 
account of an accident (n), such as the springing of a leak in 
heavy weather, the inward expenses, including the charges for 
towage, pilotage, harbour dues, &c., are allowed in general 
average, as also the cost of discharging the cargo and conveying 



{k) Lowndes on General Average, 
3rd ed., p. 16. 

(Z) Space will not admit of the 
authorities being given for all the 
statements made in this and the fol- 
lowing sections ; but, where specific 
references are not given, general refer- 
ence is made to Baily on General 
Average, Hopkins* Handbook of Aver- 
age, Lowndes on the Law of General 
Average, Stevens on Average, and the 
Customs of Lloyd's, as collected and 
formulated by the Association of Aver- 
age Adjusters, where the subject here 
noticed in outline is treated upon in 
detail. 

(m) This difference follows from the 
ruling of the Courts in the two recent 
cases of Attwood v. Sellar (4 Asp. 
Mar. L. C. 283), and Svendsan v. 
Wallace Bros. (L. R. 10 App. Cas. 
404). In the first-mentioned case it 
was held by the Court of Appeal, 
affirming the judgment of the Queen's 
Bench Division, that, where a vessel 



puts into a port to repair an injury 
caused by a general average act, the 
expenses of warehousing and reloading 
goods necessarily unloaded, for the 
purpose of repairing the injury, equally 
with the cost of discharging them, and 
the expenses incurred for pilotage and 
other charges on leaving the port, 
equally witn those incurred for enter- 
ing it, are the subject of general aver- 
age. In the last-mentioned case it 
was held by the House of Lords, 
affirming the judgment of the Court of 
Appeal, that, where a vessel puts into 
a port to repair damage which is of the 
nature of particular average, and not 
the subject of general average, the cost 
of reloading tno cargo is not recover- 
able in general average, but is a par- 
ticular charge on the freight. 

(ti) Antef sect. iii. The term ** acci- 
dent, "in relation to general average, 
refers to the operation of a peril ex- 
cepted in the contract of affreight- 
ment. 
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it to a warehouse, whether that operation is performed for the 
common safety, or to enable the ship to be repaired (o). The 
warehouse rent on the cargo is a particular charge on that 
interest. The cost of reloading the cargo, with the port charges 
incurred in quitting the port of refuge, such as towage, pilotage, 
tfec, constitute a particular charge on the freight. 

On the other hand, when the vessel puts into a port of 
refuge for the pui*pose of repairing damage which is itself the 
subject of general average, as, for instance, to replace a mast 
which has been cut away for the common safety, the entire 
expenditure incurred in entering and quitting the port of 
refuge, together with the expenses of discharging, warehousing, 
and reloading cargo unshipped to eflfect the repair, is allowed in 
general average. This rule applies whether the damage which 
caused the putting in were to the ship or to the cargo, or both 
to ship and cargo, provided such damage were the result of a 
general average act. 

If a vessel require to make for a port of refuge on account of 
her original unseaworthiness, the consequent expenditure is not 
recoverable in general average, but must be borne by the ship- 
owners ; and, upon the same principle, the cost of discharging 
the cargo, on account of damage to it resulting from its own 
vice propre, or from the fault of the shippers, is chargeable to 
the owners of the cargo. 

When cargo, which has been discharged, is left in lighters, as 
the more economical course, in place of storing it on shore, 
and is subsequently reshipped, the practice is to treat the 
lighter-hire as. a substituted charge, the expense being divided 
between general average, cargo and freight, in proportion to 
the amounts which would have been chargeable to the re- 
spective interests had the more expensive course been adopted. 



(o) The practice of adjusters, witli according to which, as explained in 

respect to the allowance in general the last section, the expenditure allow- 

average of the cost of discharging the able in general average terminates on 

cargo whenever that operation is neces- the attainment of physical safety ; but 

sary to remove an impediment to the it is adhered to for the sake of conve- 

safe prosecution of the voyage is not nience, and in deference to an old- 

entirely supported by legal principle, established custom. 
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Where cargo is discharged into lighters for the purpose of 
lightening a ship which is ashore, and, upon the floating of the 
vessel, is at once reshipped, the entire cost of lightening, 
including that of reshipping, is allowed in general average ; 
but if the vessel, when got afloat, is taken to a port of refuge, 
to which the lighters are also taken, and the reshipment of the 
cargo is effected there, the ordinary rule for the adjustment of 
expenses at a port of refuge is applied. 

2. Salvage and other extra services. — Under this head 
may be grouped all those cases where the ship and cargo are 
removed from danger into safety by persons other than those 
composing the ship's company, who thereupon become entitled 
to remuneration for the services they have rendered. In the 
case of salvage proper, the amount of that remuneration is 
fixed, in the absence of a prior agreement, according to the 
risk, trouble, and expense incurred by the salvors, the degree of 
danger from which the property is rescued, and the value of the 
property salved. 

When the salvage remuneration consists of a lump sum fixed 
by agreement, or awarded, for the joint preservation of the ship 
and cargo, the apportionment of that amount over the several 
interests involved proceeds upon the principle of general 
average {p), A case of this kind occurs when a vessel is 
disabled by sea perils, or runs aground, and assistance is 
rendered to her by a tug specially hired for the purpose, or by 
a passing steamer, for which service a joint payment is made on 
behalf of ship and cargo. There are many forms of service 
rendered to ships in distress, which, though not in all cases 



{p) It is sometimes alleged that 
salvage is distinguishable from general 
average, on the ground that the salvors 
have the right to recover their remune- 
ration from each interest separately, 
and also that the value assessed for the 
payment of salvage is that which* the 
property has when first placed in 
safety ; whereas, in the case of general 
average, an apportionment must be 
made before a claim can be put for- 
ward, and the value of the property 



for contribution is assessed at the ter- 
mination of the voyage. This conten- 
tion appears erroneous, as it depends 
upon the assumption that the system 
of general average is a uniform and in- 
variable one, which is untenable. If 
salvage gives rise to a general contribu- 
tion, it is within the principle of gene- 
ral average, notwithstanding that it 
may differ in some respects from other 
expenses falling under the same head. 
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identical with salvage, are extraordinary in nature, and, as sucli, 
give rise to expenditure which is allowable in general average. 
Among these may be instanced — the hire of labourers engaged 
to pump a leaky ship, to assist in floating a stranded ship, or 
to extinguish a fire ; the engagement of boats, or lighters, for 
the discharge of the cargo, when necessitated by a common 
danger ; the despatch of an anchor and chain to a vessel which 
has parted from her moorings, and is in peril, &c. — on the 
assumption, in all cases, that the service was jointly rendered 
to the ship and cargo. 

Where an expense, though extraordinary in nature, is not 
incurred for the common safety, but for the preservation of the 
ship, or of the cargo, alone, it is not allowable in general 
average, but is chargeable to that interest which it was intended 
to benefit. There is often a practical difficulty in determining 
the motive with which an expenditure was incurred. For 
instance, supposing that a ship goes ashore, the probability of 
getting her afloat again may vary from a moral certainty to a 
practical impossibility. In such a case, if there is a reasonable 
prospect of saving the ship and cargo together, any expenses 
incurred with that end in view are allowable in general average. 
If, however, there is no reasonable prospect of effecting a com- 
bined salvage, and efforts are directed to saving the property 
piecemeal (q), the expenses attending those efforts are treated 
as 'particular charges, to be debited to the respective interests 
they were designed to benefit ; and, should the salvage opera- 
tions unexpectedly result in the recovery of the property as a 
whole, the circumstance will not affect the adjustment of the 
charges, which is determined by the motive, and not by the 
result, with which they were incurred (r). 



{q) The phrase sauve qui pent has 
been applied to such operations, to dis- 
tinguish them from those which, being 
performed for the general benefit, fall 
within the principle of general average. 

(r) In order to determine the charac- 
ter of complex salvage operations, it is 
necessary to inquire whether they con- 
sisted of distinct eiforts for the re- 
covery of diiferont portions of the pro- 



perty, as, for instance, of the ship and 
cargo respectively, or whether the 
entire series of efforts constituted one 
continuous operation, having for its 
object the recovery of the property as a 
whole. Cf Job v. Langton, 6 E. & B. 
779 ; 26 L. J. (Q. B.) 97 ; M&ran v. 
Jones, 7 E. & B. 623 ; and Walthcw 
V. Mavrqjani, L. R. 5 Ex. 116. 
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Again, an expense, though extraordinary in nature, and 
incurred for the common benefit, may fail to be recoverable in 
general average, because it was not necessary to rescue the pro- 
perty from actual danger. For instance, to take a very common 
case — suppose that a vessel which has sprung a serious leak in 
heavy weather, is assisted into a port of repair, where she lies 
in safety ; the expenditure allowable in general average termi- 
nates, as we have already seen, in principle, upon the attain- 
ment of safety, and, in practice, upon the discharge of the cargo. 
It may not, however, be advisable to discharge the cargo for 
repairs ; but, a more economical course may suggest itself, viz., 
to employ a tug to tow the vessel, as she is, to her port of des- 
tination. In this way, by incurring a moderate expense in 
tug-hire, a heavy expenditure in discharging, warehousing, and 
reloading the cargo, extra costliness of repair, wages and victuals 
of crew during detention and the like, may be avoided. If the 
more economical course is adopted, the cost of towage is adjusted 
as a substituted charge ; i.e., it is debited to the several interests 
in proportion to the saving of expense effected on account of 
each by the course adopted (s). 



V.SAGRIFICES ALLOWED, 

1. Jettison and other sacrifices of cargo, — Loss caused by 
the jettison of cargo for the common safety, or directly conse- 
quent upon that proceeding, is allowed in general average, as 
already stated (^), with the exceptions to be hereafter men- 
tioned (u). 

The principal sacrifices of cargo, other than jettison and its 
consequences, which come into general average, are as follows: 
Any loss or damage which cargo may suffer through being dis- 
charged on to the shore, dragged through the surf, landed in 

(s) The instance given is typical of a General Average, 3rd ed., Chap. VI., 

class. For particulars of the other sect. 3. 

cases which are treated upon the same (t) Ch. V.,..s. 7. 

principle, see Lowcdes on the Law of \u) S. 6. 

M 2 
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taftt, placed in ligfatefs, or olbenrise tmted in an nnnsoal 
way. Id float a stranded ship (x) ; any kns or damage to cazgo 
neoeasarily arising from a forced discharge, when the cost of the 
discharge is allowed in general ayerage ; any loss or damage 
to which cargo may he sahjected by water heing poured or 
otherwise admitted into the ship's hold to extinguish a fire (y) ; 
any loss or damage to cargo caused hy water entering the ship's 
hold through holes made by the fall cf a mast cut away for the 
common safety, proyided such loss or damage was the proxi- 
mate result of the cutting away {z) ; the loss of cargo consumed 
as fuel to work a steamer's engines, or a donkey engine, in time 
of peril, proYided the supply of fuel was originally sufficient, &c. 
When a loss of cargo which is allowable in general average 
entails a loss of freight, the latter is made good upon the same 
principle as the former (a). 

2. Sacrifices of ship's materials, Ac. — ^In order to elicit the 
principle which governs allowances of this nature, we have to 
find the boundary line which marks the extent of the obligation 
which the master is under to imperil the ship for the purpose 
of fulfilling his contract with the shippers of the cargo. Under 
that contract the master is bound to use the ship, with her 
materials and stores, under all circumstances, for the pui*poses 
for which they were constructed ; and consequently, any loss or 
damage which they may sustain by such ordinary use, or by perils 
of the sea, devolves upon the shipowner, as incidental to the per- 
formance of his part in the contract of affreightment. On the 
other hand, the master is not bound under his contract to 
injure or destroy the hull or materials, or to subject them to a 



(aj) Or, for the purpose of the joint 
proBorvation of the ship and cargo from 
any other excepted peril. This rule 
does not extend to the allowance in 
general avemge of any loss or damage 
caused to cargo in saving it from a 
wrook. 

(y) With the exception of damage hy 
water to packages which were on fire 
when afibctod by the water. 

(a) Admissible to the same extent as 



loss consequent upon jettison. It must 
be the natural result of the general 
average act under the circumstances 
existing when that act was performed, 
and not occasioned by a fresh accident. 
See Ch. V., s. 7 ; Ch. VII., s. 3, 
note {g). 

{a) The freight to be allowed is that 
which would have been payable at the 
port of destination for tne carria£;e of 
the goods, had they been delivered. 
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use for which they were not constructed, and any loss or 
damage voluntarily caused for the common safety is external to 
the contract and the subject of general average (6). 

The sacrifices recoverable under the principle above stated 
include the following : — The cutting away of masts, spars, or 
sails, to right a vessel which is on her beam ends, or to rescue 
her from other imminent peril ; the slipping from anchors and 
chains to avoid stranding or collision ; the breaking away of 
bulwarks to relieve the vessel of water which floods her decks ; 
the jettison of materials or stores for the common safety ; the 
extraordinary use of materials or stores in heaving a stranded 
ship off the gi-ound, such as the setting of the sails for that 
purpose in the case of a sailing vessel, the working of the 
engines in the case of a steamer, or the use of anchors, chains, 
boats, hawsera, &c., in either case ; the scuttling of a vessel for 
the purpose of admitting water to extinguish a fire ; the use at 
sea of spare spars, sails, ropes, or other materials and stores 
for the purpose of stopping a leak, rigging jury-masts, fishing 
sprung masts, or for any other purpose where the common safety 
appears to necessitate the sacrifice, &c. Loss which is conse- 
quent upon a sacrifice of ship's materials is allowed to the same 
extent as in the case of a jettison ; i,e., all those consequences 
a.re admissible which were or might have reasonably been fore- 
seen at the time when the general average act was performed. 
For instance, if a mast is cut away, it is to be expected that, ia 
its fall, it will more or less damage the decks, bulwarks, and 
sides of the ship, before it can be got clear of, and all such con- 
sequent damage is therefore allowed in the same way as the 
loss of the mast itself. 

3. Mode of comptUing the amount to be allowed. — In the 
case of jettison, or other sacrifice of cargo, the general principle 
which regulates the amount to be made good is thus stated by 
Lowndes : — "The owner of the goods jettisoned is to be so com- 
pensated that he shall be in the same position, at the time and 



(5) Covingfxm v. Roberts, 2 B. & P. Taunt. 608 ; Wilson v. Bank of Vic- 
(N. R.) 378; Taylor v. GuHiSy 6 toria, L. R. 2 Q. B. 203. 
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place of adjustment, as if not his goods but those of some other 
person had been thus sacrificed " (c). 

The proper place for the adjustment of a general average is 
the port of destination, unless the voyage is broken up, and 
the ship and cargo part company at an intermediate place. 
The value of goods jettisoned is therefore to be computed at 
the sum which it may fairly be assumed that they would have 
been worth to the owner at the place of adjustment. If from 
the circumstances and the damaged condition of the rest of the 
cargo, it may fairly be assumed that the jettisoned goods would, 
if they had not been thrown overboard, have arrived in the like 
damaged condition, their value is to be the sum they would 
have realized as damaged goods (cZ). 

The amount to be allowed for goods jettisoned or otherwise 
sacrificed, when the voyage is completed, is their estimated 
value based upon the market price of similar goods on the date 
when the remainder of the cargo is delivered, less all charges 
which would have been incurred by the consignee had the goods 
arrived, but which have been avoided through their loss. 
Where the voyage is broken up at an intermediate port the 
amount to be allowed is regulated by the value which the jet- 
tisoned cargo would have had at that place if it had been 
brought there. In case freight, whether advanced or at the 
shipowner's risk, is lost owing to the jettison or other sacrifice 
of cargo, the amount so lost is allowed in general average. 

The amount to be allowed as compensation for the sacrifice 
of ship's materials is measured by the cost of repairing the 
damage, or replacing the articles destroyed, at the proper time 
and place for so doing, which is in general the arrival of the 
vessel at her port of destination, unless the repairs have pre- 
viously been executed at a port of refuge. The deductions 
made on account of the substitution of new for old materials 
are the same for repairs in general average as in par- 
ticular average. One-third is deducted from the entire cost 

(c) The Law of General Average, 8rd {d) Fletcher v. Alexander, L. K. 3 

ed., p. 181. C. r. 875. 
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of the repairs, including both labour and materials, to iron 
as well as wooden ships (e), with the following exceptions, 
viz. : no deductions are made from the repair of damage 
sustained by a vessel on her first voyage ; nor from the cost 
of temporary repairs ; graving dock expenses and removals ; 
cartages ; the use of shears, stages, and graving dock materials ; 
boat hire; the expense of straightening bent ironwork, with 
the labour of taking out and replacing it ; the cost of replacing 
anchors, provisions, and stores which preseiTe the same value 
until consumed ; or materials which are taken into use for the 
first time for sacrifice in the common interest, such as spare sails 
or coils of new rope got up from the store-room. The cost of re- 
placing chain-cables is subjected to the deduction of one-sixth. 



VI.— EXPENSES AND SACRIFICES NOT ALLOWED. 

There are many cases of loss or expenditure which approxi- 
mate more or less closely to general average, but are not 
recoverable under that head, according to British law and cus- 
tom, either because they fail to possess all the conditions which 
are essential to admission as subjects for contribution, or be- 
cause, though admissible in principle, they are rejected from 
motives of expediency, or in deference to usage. These various 
grounds of exclusion, with the principal instances of each, have 
now to be noticed. 

1. Sacrifice or expenditure which arises in the performance 
of the contract of affreightment, and is therefore ordinary in 
its nxtturCy though enhanced in amount by reason of a common 
danger (/). — Under this head are excluded — The wages and 
maintenance of the crew during the detention of the vessel in 
a port of refuge ; the value of the coals consumed in woi'king 

(e) The practice of making a uniform modification, 

deduction of one third from repairs to (/) Wilson v. Bank of Victoria, L. 

iron ships, after the first voyage, is due R. 2 Q. B. 203 ; Covington v. Roberts, 

to the misapplication of a custom 2 B. & P. N. R. 378 ; Taylor v. Curtis, 

which originated before ships were 6 Taunt. 608. 
built of iron, and obviously requires 
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the engines of a steamer, when stranded, to get her off, or in 
pumping a leaky ship ; the extra consumption of coals and 
engine stores incurred to enable a disabled sailing vessel, fitted 
with an auxiliary screw, to complete her voyage under steam 
only ; the value of the coals' consumed in working a donkey 
engine to discharge cargo, even when the discharge is a forced 
one ; harbour dues, or other charges, incurred through putting 
into a port on account of contrary winds alone ; damage by car- 
rying a press of sail to escape from a common danger ; injury to 
pumps or donkey-engines by excessive use ; cargo pumped up 
at sea and lost ; damage incurred, or stores consumed, in resist- 
ing an enemy ; &c. 

2. Sacrifice or eocfpendiiv/re which is consequent upon the 
default of one or more of the parties to the contract of 
affreightment (g), — Under this head are excluded — Loss or 
expenses resulting from the original unseaworthiness of the 
ship, or from the negligent or injudicious conduct of the master 
or crew ; the jettison of cargo, owing to some dangerous con- 
dition in it which has resulted from the fault of the shipper — 
as of hemp, which has heated because it was shipped in a damp 
state ; the consumption of cargo or ship's materials as fuel to 
work the engines of a steamer, or a donkey-engine, if the sup- 
ply of fuel for these purposes respectively was originally insuffi- 
cient ; the jettison of articles when improperly carried on deck, 
such as water-casks (/i), or hawsera and chains, excepting in the 
latter case the vessel is in the vicinity of land ; the jettison of 
goods stowed on deck, unless on a coasting voyage, or the car- 
riage of goods on deck is customary in the trade (i). 

3. Sacrifice or expenditure incurred on account of a 



(g) Schloss V. Herioty 14 Scott, C. B. 
(N. S.) 59 ; Worms v. Storey, 11 Exch. 

427. 

{h) As water-casks in use are invari- 
ably carried on deck, their exclusion 
from general as well as particular 
average can only be supported on the 
ground of usage. 

{%) These are the only well-defined 
exceptions recognised at law. A third 



supposed exception was, that the jet- 
tison of deck-load is general average as 
between those parties who have ex- 
pressly assented to it ; and, in support 
of that view, the following passage has 
been frequently cited from the judg- 
ment of Willes, J., in Johnson V, Chap- 
man (19 C. B. (N. S.) 563>, which was 
an action by the shipper of a cargo of 
deals against the shipowner for contri- 
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danger or defect which is peculiar to a part of the pi^o- 
perty(k).—'UndeY this head are excluded — The cost of floating 
a stranded ship, after the cargo has previously been landed and 
placed in safety by a separate operation ; expenses incurred in case 
of wreck to save portions of the property independently of each 
other; the discharge or jettison of cargo on account of damage 
to it resulting from its vice propre ; the cutting away of a sail 
to save a mast (f) ; the hire of labourers to pump a leaky ship 
after the cargo has been discharged and placed in safety ; &c. 

4. Sacrifice or expenditure which, though consequent upon a 
general a/verage act, is not its proximate result (m). — Under 
this head are excluded — The expenses of warehousing and reload- 
ing cargo which has been discharged on account of a common 
danger ; the expenses of quitting a port of refuge which has 
been entered for the common safety; the loss of goods by 



bution to- the loss of deals jettisoned 
from the ship's deck : — ** It is not 
necessary to refer to any custom affect- 
ing the voyage, because according to 
the ,con tract between the parties, there 
was to be a deck-cargo. Then, imme- 
diately that you find that the deck- 
cargo is within the contemplation of 
the parties, you must deal with it as if 
shipping a deck cargo was lawful. 
When you have established that it was 
a deck-load lawfully there by the con- 
tract of the parties, it becomes subject 
to the rule of general average." In 
WHght V. Marwood (L. R. 7 Q. B. 62), 
the Court of Appeal refused to apply 
this doctrine to the case of a jettison 
of cattle from the ship's deck, where 
the owner of the cattle had claimed 
compensation in general average from 
the shipowner on the ffl'ound that the 
charter-party contemj^ated a deck- 
cargo, and held that there was no claim, 
whether for general average, or for par- 
ticular right against the shipowner to 
contribute. We fall back tnen upon 
the two exceptions above specified, 
which perhaps resolve themselves into 
one, viz., tnat goods jettisoned from 
the deck are aUowed for in general 
average, if their carriage on deck is 
sanctioned by trade usage ; but even 
this exception may be qualified by a 



Particular custom, proving that the 
eck-load was carried at the risk of the 
shipowner {Gould v. Oliver, 2 Mann. & 
G. 208), or by one exonerating the 
underwriter from liability to contribute 
where the carriage of the deck-load has 
not been sanctioned by express words 
in the policy {Miller v. Titkerington, 6 
H. & N. 278 ; 7 H. & N. 964). 

{k) Job V. Langton, 6 £. & B. 779 ; 
26 L. J. (Q. B.) 97 ; Walthew v. Mav- 
rojani, L. R. 5 Ex. 116. Though the 
loss of cargo which is jettisoned owing 
to a danger or defect peculiar to itself 
is not the subject of general average, 
the exclusion is to be confined to tno 
particular goods so affected, and will 
not extend to the jettison of sound 
goods, though forming part of the same 
bulk cargo. Firie v. Middle Dock Co,, 
4 Asp. Mar. L. C. 390. 

{I) Under the same practical rule, a 
spar cut away to save a mast was for- 
merly excluded, but the practice has 
since been modified in cases where it 
can be shown that extraordinary danger 
to ship and cargo would have been the 
alternative to the act of cutting away. 

(m) SvendsoTi v. Wallace, L. R. 10 
App. Cas. 404 ; see also Baily on 
General Average, 2ud ed., p. 35 ; 
Lowndes, 3rd ed., p. 26 ; Hopkins, 3rd 
ed., pp. 43, 76. 
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fire or robbery at a port of refuge, after they have been dis- 
charged and placed in safety ; loss or expense arising from a 
part of the cargo, which has been discharged at a port of refuge, 
being left behind, owing to the impossibility of re-stowing it in 
the vesseFs hold ; loss by the derangement of stowage or other 
injuries to the ship or cargo resulting from a jettison, if not 
occasioned by the circumstances existing at the time of the 
jettison, but by circumstances of an accidental nature subse- 
quently occurring ; loss by the vessel encountering the wi*eckage 
of spars sacrificed for the common safety, after they have been 
ODce cut away clear ; the loss of market on cargo, or the loss of 
interest on the ship, freight, or cargo, which is consequent upon 
he voyage being prolonged, owing to a general average act ; &c. 

5. Sacrifice or expenditure which is ostensible but not 
real {n). — Under this head are excluded — Loss to ship or cargo 
caused by a voluntary stranding, when there was no alternative 
to that proceeding ; the cutting away of ship's materials which 
have been previously reduced by accidental damage to a state 
of wreck ; the cutting away of a mast which, though intact at 
the time, is so disabled, that it must inevitably be lost, whether 
cut away or not ; an anchor slipped from because it is so foul 
that there is no hope of its recovery ; the pouring of water 
on packages which are on fire ; a sacrifice of cargo or ship's 
materials, so far as it appears that, owing to an actual total or 
partial loss of the property subsequently happening, the same 
loss would have been sustained if the sacrifice had not been 
made ; an extra expenditure which is reduced or obviated by a 
saving in oi'dinary expenditure eflfected thereby, as where an 
extraordinary saves an ordinary towage ; &c. 

6. Sacrifice or expenditure disallowed upon usage or /o7' 
the sake of expediency (o). — Under this head are excluded — 
Loss to ship or cargo caused by voluntary stranding (j?), when 

{n) Shepherd v. KoUgen, L. R. 2 C. (o) Baily, 2nd ed., 41 ; Lowndes, 
P. D. 585 ; see also the judgment of 3rd ed., 54 ; Hopkins, 3rd ed., 55. 
"Willes, J., in Johnson v. Chapman^ 2 {p) Here we touch on very debate- 
Mar. L. C. 405 ; Stevens, 2nd ed., pp. able ground. There is probably no 
30 — 35; Lowndes, 3rd ed., pp. 60 — question upon which commentators on 
67. the law of general average have more 
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there was an alternative to that proceeding; damage below 
water caused to a ship in heaving her oflp the ground ; damage 
to cargo in consequence of a derangement of stowage which is 
the direct and necessary consequence of a jettison ; &c. 



VIL—THE ADJUSTMENT OF A GENERAL 

AVERAGE. 

The sacrifices and expenses allowable in general average are 
apportioned over the aggregate value of the property saved, as 
computed at the time and place of adjustment. 

The proper time for the adjustment of a general average is 
at the termination of the voyage, and the proper place is, as 
already stated, the port of destination, unless the voyage is 
justifiably broken up at an intermediate place, in which case 



differed than as to the admission into 
general average of loss caused by the 
act of running a ship ashore for the 
common safety. For an interesting 
epitome of the opinions of jurists and 
text- writers upon this subject, see Mac- 
lachlan on the Law of Merchant Ship- 
ping, 2nd ed., pp. 624—626. The 
arguments pro and con are ably reviewed 
by Lowndes, in his work on General 
Average, 3rd ed. pp. 60—67. The 
question has not yet been determined 
by our Courts, but it has been tried in 
several forms in the United States, 
with the result that loss by running a 
ship ashore for the common safety is 
aUowed in general average, unless a 
stranding substantially the same as 
that experienced would have been in- 
cuiTed irrespective of any act of voli- 
tion. The general conclusion arrived 
at by the American Courts is thus 
stated by Phillips (4th ed., s. 1313) :— 
**0n the whole, then, if the inten- 
tional stranding is, under the particular 
circumstances, the direct result of 
voluntary agency, rather than of the 
action of the elements, and the actual 
stranding is another than the one im- 
pending, and not merely an incidental 
or inconsiderable modification of it, the 



case is one for general 



average. 



>» 



In 



tbe epitome of losses not recoverable in 
general average made in the text, a dis- 
tinction is drawn between the case of 
running a ship ashore when an alterna- 
tive course is physically possible, and 
that of a similar proceeding when there 
is no alternative. In the latter case, 
as the exercise of volition is confined to 
a selection of the least dangerous 
place for the vessel to go ashore, the 
stranding cannot properly be termed 
voluntary, and hence the exclusion of 
the consequent loss is supported by 
principle. When, however, a ship is 
run ashore for the common safety under 
circumstances which admit of an alter- 
native, the consequent loss, if any, 
appears to be, in principle, admissible ; 
and its exclusion from general average 
can only be supported upon grounds of 
custom or expediency. The practice of 
adjusters is to reject from general aver- 
age all damage to ship or cargo result- 
ing from a voluntary stranding ; but 
it is stated that this rule does not of 
necessity extend to the exclusion of 
damage, which is done by beaching or 
scuttling a burning vessel to extinguish 
the fire. The reason for allowing an 
exception in that particular case is not 
apparent 
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the general average is adjusted according to the law of that 
place {q\ When, however, an outward-bound ship puts back 
in distress to a port in the United Kingdom, it is sometimes 
arranged between the ownera of the ship and cargo respectively 
to have the general average adjusted in this country, to save 
time and expense, in which case, the state of facts existing at 
the time and place of putting back must of necessity be 
adopted as the basis for the claim, though it is a matter for 
agreement between the parties whether the claim shall be 
stated in accordance with the law of England or that of the 
port of destination, where the ship is destined to a foreign 
port 

The party, whose especial function it is to arrange for the 
adjustment and settlement of a general average, is the ship- 
owner (r), who is invested by law with powers suitable for the 
attainment of that object. Those powers mainly consist in a 
right of lien upon the cargo for the amount of general average 
devolving thereon, and a right of action at common law against 
the owners of the cargo for their respective shares (s). As the 
amount of general average due from each consignee cannot be 
ascertained without more or less delay, the shipowner usually 
avails himself of his right of lien for the purpose of obtaining 
security or other satisfactory guarantee for the settlement of 
the claim when stated. The ordinary course is for the ship- 
owner or his representative to deliver the cargo to the 
consignees, upon a written undertaking by the latter to pay 
their respective shares of any general average or special charges 
found due, on adjustment, or upon a deposit of the estimated 
amount which is chargeable to each. In case the former course 
is adopted, the parties sign an average agreement, by the terms 
of which they bind themselves to pay their several proportions 
of the general average, or other charges, when ascertained. 

(q) FUUh^ V. Alexander y L. R. 3 C. {a) For the authorities, see Lowndes 

P. 375 ; Hill v. Wilson, 4 Asp. Mar. on the Law of General Average, ch. xi. 

L. C. 198. The shipowner has also a lien upon the 

(r) Crooks v. Allan, 4 Asp. Mar. L. cargo for special charges incurred on 

C. 216 ; see also Hopkins on ^Aver- account of that interest. Hingston v. 

age, 3rded., p. 102. ' fFendt, 3 Asp. Mar. L. C. 127. 
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When the shipowner requires a deposit on account of general 
average, it is not strictly necessary that an average bond should 
be subscribed; but the forms of agreement which are most 
generally recognised and used are so framed as to provide for 
and regulate the making of a deposit, so that it is usual for an 
agreement to be subscribed, whether a deposit is made or not. 
Unless, however, the amount which has been disbursed is very 
considerable, the signature of an average agreement, without 
deposit, is generally deemed suflScient. 

In order that the claim may be stated, the documents in 
support of it are placed in the hands of an average adjuster 
whose function it is to apply the law and the practical rules 
generally observed to the facts of the case, so as to make a 
con-ect statement of the amounts due to or from the several 
parties concerned. If the parties deem it advisable, they invest 
the average adjuster with the authority of an arbitrator, and 
the statement issued by him has then the force of an award ; 
but, in the absence of that authority, the findings of the ad- 
juster, whether of law or fact, may be questioned by any of the 
parties, as the adjustment can only be enforced, like any other 
statement of account, by legal process, upon proof of its 
correctness. 

The interests which contribute comprise, generally speaking, 
the whole of the property embarked in the common adventure, 
consisting of the ship, the freight, the cargo, and anything else 
of substantial value, excepting the wages of the master and 
crew, with their personal eflfects, and the apparel, jewellery 
and baggage of passengers (t). Money lent on bottomry or 
respondentia is also excluded from the contributing in- 
terests (u). 

The value of the ship for contribution is her worth to the 
owner at the time and place of adjustment, including all her 
unconsumed provisions or other stores (x). If the ship arrive 

(t) Stevens, 2iid ed., pp. 43, 44; (a;) The ordinary criterion of a vessel's 

Lowndes, 3rd ed., 211, 212. value is her market i^rice, but there are 

(w) Joyce V. Williamson, in Park, some circumstances under which that 

48i. method would not operate fairly, espe- 
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at her port of destination in a damaged state, it is her value in 
that state which must be assessed for contribution ; or, if repairs 
have been effected between the date of the general average 
act and that of arrival, the cost of the repairs must be 
deducted from the value of the ship on arrival. 

The value of the freight for contribution, in the case of a 
cargo-laden ship, is the gross amount payable at the port of 
destination for the carriage of the cargo, less the deductions 
specified below. When the freight has been paid in advance, 
in whole or in part, it is, to that extent^ at the risk of the 
cargo-owner, who contributes to general average upon it When 
a ship is in ballast and under charter at the time of the general 
average act, the gross freight to contribute is that which she is 
earning under the charter-party ; but when a ship is under 
charter, and is also carrying cargo under a separate contract of 
affreightment, the freight to contribute is that which the ship 
earns for the carriage of the cargo {y). If, in such a case, the 
chartered freight exceed the freight payable under bills of 
lading, the surplus is not brought in to contribute; because, 
there is no common interest between it and the cargo ; that is, 
the cargo and the chartered freight do not form pai*t of the 
combined adventure. Had there been a loss of chartered 
freight, it would not have been contributed to by the cargo ; 
and accordingly the chartered freight, as such, should not 
contribute. Similai-ly, when the chartered freight is less than 
the freight payable under bills of lading, it is the latter which 
contributes. When, however, the amount of general average 
falling upon the freight has been ascertained, it is divisible 
between shipowner and charterer in proportion to their 
respective interests in the amount of the freight {z). We now 
proceed to consider the deductions made from the gross freight, 



cinlly in tlio cnso of a vessel peculiarly 
constructed to adapt her for a particii- 
Inr trade. In those excopiional cases, 
accoi^ingly, some other method of 
valuation sliould bo employed. Sec 
Lowndes, 3itieil,.192 — 194; Hopkins, 
3nl wl., p. 104 : rinllips, 4th ciK, s. 
1382 ; also <iii/e, Ch. VI., s. 2. 



{y) Where the vessel is chartered out 
and home for one entire and indivisible 
sum, the whole freight will contribute 
in a general average incurred at any 
period of the round voyage. Williams 
V. Tlic London Assuraiice Co , 1 H. & 
S 818 
"(r) Baily, 2ndcd., pp. 146, 147. 
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as intimated above, to arrive at the contributing value. The 
freight at the risk of the shipowner contributes upon its gross 
amount, " deducting the whole of, and no more than, such port 
charges as the shipowner shall incur after the date of the 
general average act, and such wages of the crew as the ship- 
owner shall become liable for after that date " (a). The freight 
at the risk of the charterer is "subject to no deduction for 
wages and port charges, except in the case of charters in which 
the wages or port charges are payable by the charterer, iu 
which case such freight is governed by the same rule as freight 
at the risk of the shipowner " (6), 

The value of the cargo for contribution is computed upon the 
same principle as it is for allowance in case of loss by jettison. 
That is, where the ship arrives at her destination, the value 
which the cargo has in the market, on the completion of the 
discharge, less all charges which the merchant would have 
avoided in the event of total loss, including freight, discount, 
and all other landing and sale charges, except marine insurance 
and merchant's commission. When the freight has been abso- 
lutely prepaid, as explained above, the merchant contributes 
upon the amount of the advance, as well as upon the net value 
of the cargo (c). Cargo laden on deck contributes in general 
average, even where, as explained above, it would not be con- 
tributed for, if jettisoned. Specie contributes in the same pro- 
portion as the ship and the rest of the cargo. 

It is an invariable rule to secure equality in the position of 
each contributor, that any amount allowed in general average 
for sacrifice, whether of ship, freight, or cargo, is brought in 
to contribute rateably with the value of the property that 
arrives (d). 



(a) As per nile of the Association of 
Average Adjusters. 

(ft) IMd, 

(c) Baily, 2nd ed., p. 160 ; Lowndes, 
3rd ed., p. 194. 

(rf) A distinction has been drawn in 
theory as to the state of facts which 
should be adopted as the basis for tho 
adjustment of sacrifices and expendi- 



tures respectively. In tho case of 
sacrifices, it is allowed that the valua- 
tions for contribution or allowance and 
other facts should be regulated accord- 
ing to ultimate results ; but, in regard 
to expenditure, it is contended that the 
adjustment should bo regulated by the 
state of facts existing at the time of, 
or immediately subsequent to, the out* 



17() GENERAL AYERAQE. 



VIII.— APPLICATION TO INSURANCE. 

As a sequel to the outline of the law of general average 
given in the preceding sections, it remains to consider the mode 
in which a loss of that nature is applied to the policy of 
insurance. 

In the first place, it is to be observed that underwriters, not 
being parties to an adjustment of general average, are not 
directly liable to contribute ; but, being bound to indemnify the 
assured for the loss which the latter has incun-ed, they have 
eventually to pay the amount of the contribution falling upon 
the subject insured, so far as the contributing value of the pro- 
perty is covered by insurance. The obligation of the under- 
writer to pay general average, is, as we have already had 
occasion to notice, an implied condition of the contract of 
marine insurance (e), which corresponds with the similar liability 
implied by the maritime law in every bailment of goods placed 
on board ship for the purpose of being carried by sea. It 
follows from this analogy that the liability of the shipowner or 
merchant to contribute in, and of the underwriter to pay, 
general average, must be determined upon the same general 
principles. 

In each case, to begin with, the payment made is propor- 
tionate to benefit received. The owner of ship or of cargo 
having contributed in proportion to the value of his property 
saved, reclaims the amount of the contribution from his under- 
writers ; and the latter are liable to make good the same, pro- 
vided that the policy value amounts to the value assessed for 
contribution. If, however, the contributing value be greater 
than the insured value, the underwriters pay only in proportion 
to the latter, because to the extent of the difference in value 

lay. No such distinction is however in the event of salvage being awarded 

observed in practice, the adjustment, upon values computed before that time, 

in the case of sacrifice or expenditure See Lowndes, 3rd ed., pp. 166—178 ; 

alike, being based upon the condition Phillips, 4th ed., s. 1374. 
and value of the property at the end (e) Ante, s. 2. 

of the adventure, excepting perhaps 
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the benefit of the general average act accrued to the assured, 
who ought, therefore, to bear the contribution falling thereon. 
The rule acted upon by average adjusters is, that " if the ship 
or cargo be insured for more than its contributory value the 
underwriter pays what is assessed on the contributory value. 
But, where insured for less than the contributory value, the 
underwriter pays on the insured value; and when there has 
been a particular average for damage which forms a deduction 
from the contributory value of the ship, that must be deducted 
from the insured value to find upon what the underwriter con- 
tributes." " This rule," it is added, " does not apply to foreign 
adjustments, when the basis of contribution is something other 
than the net value of the thing insured " (/). 

It also results from the analogy above mentioned that the 
mode of adjustment which is proper as regards the owner of 
the ship, or of the cargo, must be proper also as regards his 
underwriters. For instance, as it is a recognised rule that 
general average shall be adjusted in conformity with the law 
of the port of destination, whenever the ship and cargo arrive 
there, and the parties to the contract of affreightment are bound 
by a settlement upon that method, it follows, by parity of 
reasoning, that the underwriters who have contracted to indem- 
nify those parties, are equally bound. It would be an obvious 
inconsistency to assert that the owners of the property are 
bound to contribute upon one principle and their underwriters 
upon another, when the liability of each results from the appli- 
cation, in the former case directly and in the latter indirectly, 
of the same rule of maritime law. 

Accordingly, when the owners of the ship and of the cargo 
respectively are liable to contribute in general average upon an 
adjustment made under foreign law or custom, it would appear 
that, upon principle, the same method of adjustment should be 
adopted between assured and underwriter, irrespective of what 
is termed the "foreign general average clause*' (g). In the 

(/) The Customs of Lloyd's, as col- (g) So Phillips has it (4th ed., s. 

lected and formulated by the Associa- 1414) that ''underwriters are liable to 
tion of Average A^usters. reimburse to the assured the contribu- 

N 
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case of the owner of the cargo it has been expressly decided 
that he has the right to recover from his underwriters in respect 
of a contribution which he has had to make under a foreign 
adjustment (h) ; and^ although doubts have been expressed as 
to whether the right of the shipowner to require payment from 
his underwriters under similar circumstances stands upon the 
same footing, there appears no reason to thinks that any 
difference between the two cases could, with any consistency, 
be drawn. 



IX.— THE FOREIGN GENERAL AVERAGE 

CLA USE. 

A clause binding the underwriters " To pay general average 
awarding to fm^eign statement, if so made up,*^ or in other 
words to the same effect, is now almost invariably inserted in 
policies. In a form extended so as to embrace a settlement 
according to the -York- Antwerp rules, the clause runs thus : — 
" General average and salvage charges payable as per official 
foreign adjustment if so made up, or per York-Antwerp rules 
if in accorda/nce with the contract of affreightment." 

The foreign general average clause seems to have originated 
in the unceitainty which prevailed as to whether underwriters 
were liable upon an English contract to indemnify the assured 
in respect of payments made by way of general average under 
foreign adjustments. To place that liability beyond dispute, 
as also to secure the acceptance of the foreign statement as 
evidence of the amount recoverable, the special clause to which 
attention has been drawn was introduced. 

The terms of this clause, in one or other of its forms, have 



tions made by him in general average the peril whereby the average is occa- 

losses, in conformity to the laws of the sioned is insured against." 

place to which the jurisdiction of the {h) Walpole v. Ever, 2 Park Ins. 

adjustment belongs, and where it is 898 ; Newman v. Cazaiet, 2 Park Ins. 

made and could have been enforced, so 900 ; Cf. Power v. WhUrrwre, 4 M. & 

far and in proportion as the contribut- S. 141. 

ing value is insured by the policy, and 
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several times been submitted for interpretation to the Courts (i), 
who have decided that the insertion of an agreement to pay 
general average as per foreign statement in the policy must in 
some way extend the underwriters' liability in this respect- 
Without such a clause, underwriters would be liable for their 
respective proportions of general average, when rightly adjusted 
according to foreign law and usage, though items are introduced 
which would not be admissible according to the law of this 
country, and the apportionment is made upon a principle differ- 
ing from the English mode, provided that the loss happens from 
a peril insured against. With the foreign general average clause, 
however, underwriters are liable for their respective proportions 
of the general average, as adjusted abroad, though loss or ex- 
penditure is introduced which is not the result of a peril insured 
against. Accordingly, it was held that underwriters who had 
effected an insurance on cargo with the clause " to pay general 
average as per foreign statement if so made up," were liable to 
contribute to make good a deficiency in the amount payable 
under a bottomry bond, which, in consequence of the ship and 
freight being insufficient to meet the shipowner's share of the 
expenses, had, by foreign law, been thrown upon the cargo and 
adjusted under the name of general average, though, under 
English law, such a loss would not have been recoverable under 
the policy in any form {k). This result depends, however, upon 
the legitimate classification of such a loss under the head of 
general average ; for, if it appear that the assured is liable 
for the loss under foreign law, but not as general average, 
the underwriters will be exonerated, as it is only general 
average that they have contracted to pay according to foreign 
statement (Z). 

Another result of the insertion of this clause is to create a 
presumption in favour of the correctness of the foreign adjust- 



(i) Harris v. Scaramangaj L. T. {k) Harris v. Scaramanga, L. R. 7 

Rep. V. 26, p. 801 ; Mavro v. The C. P. 481. 

Ocean Marine Insurance Co., L. R. 9 (Q Greer v. Poole, 4 Asp. Mar. L. 

C. P. 595 ; Greer v. Poole and others^ C. 300. 
4 Asp. Mar. L. C. 300. 

N 2 
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ment ; though it would be going too far to allow, as some dicta 
of the judges would lead us to suppose, that the underwriters 
are precluded from inquiring into the correctness of the 
foreign statement, as it cannot be supposed that it was intended 
by the pailies to admit foreign adjustments, whether right or 
w^rong. Still, the production of the statement in such cases 
being primd facie evidence of the amount, the burden of proof, 
if he dispute its accuracy, will rest upon the underwriter. 

The proportion of the general average payable by under- 
writers under a foreign statement is arrived at in the same way 
as in the case of an English statement ; i.e., the underwriters 
pay the full amount, if the contributing value is fully covered 
by insurance, or less in proportion ; unless the basis of contri- 
bution is something other than the net value of the thing 
insured, in which latter case the assured should recover in full 
or proportionably, according to whether the actual value of 
the property saved is fully covered by the insurance, or under- 
insured. 

It is almost superfluous to observe that the assured is only 
entitled to claim according to foreign statement when, as 
between the owners of the ship and cargo respectively, the 
adjustment is rightly made abroad ; so that it is not open to 
any one to procure a foreign statement, where not otherwise 
entitled, to obtain a more favourable settlement under the 
foreign general average clause, than would be allowed under 
an English adjustment. Lloyd's clause, as set forth above, 
expressly provides for an " official foreign adjustment," by which 
is presumably meant an adjustment made under the authority 
of a Court of law, or by a public official authorised for that 
purpose, as the Continental dispacheurs usually are. In the 
case of adjustments made in foreign countries, such as the 
United States, where the adjustments are not "official," it is to 
be presumed that the clause would be satisfied if the statement 
were made by a recognised professional average adjuster. 

With respect to the reference to the York -Antwerp Rules, the 
text of which will be found in the appendix, the effect of the 
clause is that the underwriters agree to pay under a state- 
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ment based upon those rules, when the adjustment is so made 
as between the owners of ship and cargo respectively, in 
accordance with the conditions of the charter-party or bill of 
lading. In the absence of such stipulation in the contract of 
afifreightment, this part of the clause will not apply. It is 
further to be observed that, as the York- Antwerp Rules do not 
by any means form a complete code of general average, but are 
limited to certain parts of the subject, the adjustment of the 
general average outside of those limits will have to be made 
according to the law or usage which is otherwise applicable. 
In other words, the adjustment has to be made according to 
the method which is authorised by law in the particular case, 
excepting as that may be modified by the requirements of the 
York-Antwerp Rules. 



\ 



CHAPTEB YIIL 

PAETICULAE AVERAGE AND CHARGES. 

L— PARTICULAR AVERAGE DEFINED. 

The term particular average, in relation to marine insarance, 
\», aH already stated (a), equivalent to partial loss, and consists 
in, either a deterioration, or a total loss of part, of the subject 
insured, by the operation of the perils insured against (6). 



PARTICULAR AVERAGE ON THE SHIP. 

IL— MEASURE OF THE DETERIORATION. 

A particular average on the ship is co-extensive with the 
depreciation in value arising from the damage sustained, the 
amount of which is usually measured by the costs of the repaii*s. 
"As a general rule," said Cotton, L.J., in Pitman v. The 
Universal Marine Insurance Co. (c), " where there is a partial 
loss in consequence of injury to a vessel by reason of perils 
insured against, the assured is entitled to recover the sum 
properly expended in executing the necessary repairs, less, in 
each case, whore the vessel was not at the time of the injury 
a now one, the usual allowance of one-third new for old." With 
respect to the last-mentioned deduction, it is made to represent 
the increase in the value of the vessel which is effected by 
the substitution of new for old materials — an increase which 

(«) Jnte^ Ch. VI., 8, 2. Stevens on Average, 2ud edit., p. 73. 

{h) mfstm V. Smith, 3 Burr. 1551 ; (c) L. R. 9 Q. B. 192. 
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varies in each case, but which, for convenience, and to avoid 
dispute, has been fixed by custom at the uniform rate of 
one-third. 



III.— DEDUCTIONS NEW FOR OLD. 

According to the established usage, the deduction of one- 
third " new for old " applies to iron as well as to wooden ships, 
and is made from labour equally with material. In relation to 
iron ships, the rule is clearly inequitable, and is practically 
superseded by the insertion in the policy of special clauses to 
modify or abolish the deduction. It is indeed doubtful whether 
the usage would be pronounced binding in law where it is so 
manifestly unreasonable as it is in insisting upon the deduction 
of one-third from the cost of iron- work repairs when it can be 
proved that no such improvement is eflfected; for the Courts, 
while approving the custom as regards wooden ships (d), have 
refrained from pronouncing as to its applicability to iron 
ships (e). The exceptions allowed by custom have already been 
specified in treating upon the allowance made for repairs in 
general average, but may here be recapitulated. The deduction 
does not apply in the case of a nev/^ ship on her first voyage ; 
nor is it made from the cost of temporary repairs, the expense 
of straightening bent iron-work (inclusive of the labour of taking 
out and replacing the material), graving dock expenses and 
removals, the use of shears, stages and graving dock appliances, 
or the cost of replacing anchors, metal sheathing, and provisions. 
In all the cases specified, the repairs are allowed in full, with 
the exception of metal sheathing, which is treated in a way 
peculiar to itself. When the re-metalling of a ship is recoverable 
under the policy, allowance in full is made in particular average 
for the cost of a weight of new metal equal to the gross weight 
of sheathing stripped oflF, credit being given for the proceeds of 

(d) Aitchison v. Lohre, 4 Asp. Mar. in lAdgett v. Secretarif L. T. Rep. v. 24, 
L. 0. 16S. p. 942. 

(c) See the remarks of Willes, J., 
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the old metal sheet& The remainder of the weight of new 
metal sheathing put on is placed to the debit of the shipowners, 
as it is the result of natural wastage, corresponding with the 
fixed deduction on account of wear and tear made from other 
repairs. In addition to the above, should any sheets have been 
rubbed off or otherwise altogether lost by sea perils, the cost of 
the gross weight of sheathing used to replace them is allowed, 
subject to the deduction of one-third. The expense of stripping 
off the old and putting on the new metal, with the cost of the 
felt and metal nails used in connection with the re-metalling, is 
also allowed, less thirds, credit being given for the proceeds of 
the old nails. Chain cables are subject to the deduction of one- 
sixth only. Expenses which are necessary to enable an injury to 
be repaired, but do not form part of the cost of executing the 
repairs, such as the expense of transporting a vessel, after the 
discharge of her cargo, from a place of safety, where no facilities 
for repairing her exist, to a part where she can be repaired, are 
allowed in particular average without deduction. The deduc- 
tions for improvement are not applicable to the cost of the 
protest, surveyors' fees, or other charges incurred to prove the 
claim under the policy, as these expenses do not form part of 
the cost of the repairs. 

With the exceptions above specified, the deductions for im- 
provement are applied to the entire cost of the repairs, inclusive 
of agents* commissions upon the disbursements, and extra 
expenses incurred to raise funds, such as bottomry premium, or 
loss by the forced sale of cargo at a port of refuge (/). 



(/) The practice of making a de- 
duction of one-third from the enhance- 
ment of the cost of repairs at a port of 
refage, caused by the addition of 
bottomry premium or loss on cargo 
sold to raise funds, is not supported by 
the principle upon which it is based. 
That principle is the fundamental one 
of indemnity, which requires that, in 
case of repairs, to arrive at the amount 
of the underwriters' liability, a deduc- 
tion should be made from the cost of 
the lepairs in respect of any increase 
in the value of the ship arising from 



the substitution of new materials for 
old ones, as otherwise the underwriters 
would be paying for loss by wear and 
teai*, and the shipowner would be 
a gainer through the casualty. It is 
obvious, however, that the deduction 
made on this account should be con- 
fined to that expenditure which in- 
creases the value of the ship. Now, 
where it is necessary that money should 
be raised on bottomry, or by the forced 
sale of cargo to provide the means of 
repair, it cannot be shown that the 
value of the shij) is to any extent 
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IV.— THE FIRST VOYAGE. 

In the previous section, it was remarked that no deduction 
*' new for old " is made from the repair of injuries sustained by 



enhanced by the extra expenditure. 
Take the case of two vessels under- 
going repairs in the same port, all 
things being supposed equal, excepting 
that in one case fund:'} are procurable 
upon the owners' credit, and that in 
the other case they have to be raised 
on bottomry, the increase in value 
resalting from the repair would be 
alike to each vessel, though the ex- 
penditure in one case would be greater 
than in the other, to the extent of the 
bottomry premium. Hence it is evi- 
dent that extra charges incurred to 
laise funds cause no enhancement in 
the worth of the ship, and that, in 
]>rinciple, they should not be subjected 
to deduction. Such charges are not 
part of the cost of executing the re- 
pairs, though they are necessary to 
enable the ship to be repaired, and 
may thus be said, in a general sense, to 
form part of the cost of the repairs. 
They are incurred to remove an impe- 
diment to the effecting of the repair, 
viz., the want of funds to pay for 
them, and may be considered analogous 
to the expenses incurred in removing a 
vessel in ballast from a port where she 
cannot be repaired to another port 
where facilities exist for that purpose. 

There is another and a larger ques- 
tion lying beyond the one just noticed, 
to which the answer to be given is not 
so obvious. When the expenditure 
upon the repairs at the ^rt of refuge 
is in excess of that wmch would be 
incurred at the port of ownership, 
owing to the increased costliness of 
materials and labour at the former, 
ought the deduction for improvement 
to be made from the excess ? The 
answer to this question depends upon 
the place where the improvement is to 
be estimated ; for it may be assumed 
that the increase in a ship's value at 
any place resulting from repairs is 
relative to the cost of the repairs 
thereat. If the improvement is to be 



computed according to prices and 
values at the port of ownership, one- 
third of the cost of the repairs, as esti- 
mated at that port, should be deducted ; 
but if the improvement is to be com- 
puted according to prices and values 
at the port of refuge, one-third of the 
actual cost should be deducted. There 
are serious difficulties, both theoretical 
and practical, attaching to the first of 
these alternatives. For instance, if 
the cost of repairs at the home port is 
to be the standard for computing de- 
duction for improvement, consistency 
would require the adoption of the 
same course, whether the repairs were 
effected at a port of refuge or at a 
foreign port ot destination, and also 
whether the cost as estimated at the 
home port were less or more than the 
actual cost of the repairs. It would, 
however, be incorrect to deduct only 
one-third of the estimated repairs at 
the home port, if the vessel were 
actually repaired at an increased ex- 
penditure at a foreign port of destina- 
tion ; because, to do so would be to 
ignore the modification which is effected 
in a ship's value by sending her from 
one place to another. When a ship 
undergoes repairs in a foreign port to 
which she has been sent, as the liability 
of the underwriters is determined by 
the prices current at the place of repair, 
it appeara most consistent that the 
deduction for improvement should be 
regulated by the same standard. If 
this be so, when the ship is repaired at 
a port of destination, it should apply 
equally when the repairs are effected at 
a poi*t of refuge. In support of that 
view, it is to be observed that the lia- 
bility of the underwriters for the cost 
of repairs attaches at the time when 
the repairs are effected ; and that, if 
the vessel be subsequently lost before 
ariival at her port of destination, so 
that the owner derives no actual benefit 
from the expenditure, the amount of 
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a new ship on her first voyage; but, the meaning of that 
expression was not explained. In fact, it is impossible to give 
an authoritative definition of the extent of a first voyage ; as the 
Courts while sanctioning the exception, have held that it must 
be explained by mercantile usage. In the first case which arose, 
where a vessel was insured "from Bristol to New York, during 
her stay there and back to the port of discharge," and it appeared 
that the charter-party stipulated that the vessel, after com- 
pleting her outward passage, should return to the United 
Kingdom " and so end her intended voyage,'* it was held that 
the outward and homeward passage together constituted one 
voyage ; and, as that was the vessel's first voyage, no deduction 
was made from the cost of the repairs rendered necessary by 
injuries sustained upon the homeward passage (g). In another 
case, a ship, built at Sunderland, was shoi*tly afterwards 
chartered to convey convicts from London to Van Dieman's 
Land. She completed her outward voyage, and being unable to 
procure a homeward cargo from Van Dieman's Land, proceeded 
in ballast to Madras, where she obtained a cargo for London. 
On the homeward passage, the ship sustained injury, which 
formed the subject of a claim under a policy effected to cover 
that passage, and the same question arose as in the previous 
case. It appeared by the ship's articles that she was originally 
destined for the course pursued, which was moreover the usual 
one under the circumstances. In this case also, the jury found 
that the deduction of one-third was not applicable (h). If any 
general principle can be deduced from the above decisions, it 
appears to be that a ship's first voyage, for insurance purposes. 



the underwriters' liability remains un- 
altered. From this consideration it is 
evident that deductions for improve- 
ment represent the immediate advan- 
tage derived by the owner from the 
repair, which can only be computed at 
the time and place of repair. On the 
whole, it appears more agi'eeable to 
sound principle that the deduction for 
improvement should be made from 
the actual cost of the repairs, wherever 



effected, than from the estimated cost 
at the home port. Irrespective of 
principle, the practical diflSculties in- 
volved in the adoption of any other 
course would be very great, so that no 
alteration in practice on this point 
appears desirable. 

(g) Feiwvick v. EobinsoUy 8 C. & P. 
323 

{h) Pirie v. Steele, 2 M. & Rob. 49 ; 
8 C. & P. 200. 
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consists in her first complete trading adventure out and home, 
inclusive of the outward passage, the homeward passage, and 
also an intermediate passage, provided that the latter, where 
made, is undertaken in pursuance of an original intention to 
return to a home port. It is not, however, to be presumed that 
the expression " first voyage " will extend to cover intermediate 
trading which cannot be proved, either by an intention formed 
before the ship originally sailed, or by custom, to form part of a 
definite course out and home (i). 

A ship's first voyage does not begin until she has reached that 
point where her first trading adventure commences, and will, 
therefore, not include her transit from the place of building to 
a loading port (k). Accordingly, in the case of a vessel built, 
for example, at Quebec, and despatched thence for sale to 
Liverpool, with a cargo of timber, her first voyage will not com- 
mence until she leaves Liverpool, or other port of departure, to 
enter upon her trading (?). 

After the completion of the first voyage, the deductions 
allowed by usage are made irrespective of the age of the mate- 
rials repaired or replaced. Thus, a vessel had, just before sailing 
on the voyage insured, which was not her first voyage, been com- 
pletely repaired. In the course of the voyage she sustained 
injuries, chiefly in the parts previously made good, which were 
again repaired on her return. It was contended that the usual 
deductions ought not to be made, as the second repairs effected 
no improvement upon the first ; but the exception was not 



(i) The following clauses, framed to 
detine the meaning of the expression 
" one voyage," are extracted from the 
rules of the Mutual Marine Insurance 
Associations : — 

" For the purpose of average dairriy 
the assured shall not be entitled to cowr 
pule as one voyage any period during 
which the ship shall have carried more 
than tioo cargoes" 

** The words 'one voyage* shall he 
deemed to mean a period during which 
the vessel shall have carried consecu- 
tively two cargoes." 

" A voyage for the purpose of average 



claimj shall he understood to mean to a 
port and hack, or the loading and 
discharge of two cargoes" 

* * For the purpose of average^ the word 
* voyage ' shall he defined to he that period 
within which two cargoes] are delivered, 
excepting where an ovXward or home- 
icard pa^ssage is made in ballast, when 
the period shall close on the delivery of 
one cargo, but in any case it sTuillirt- 
elude the passage in ballast to the 
United Kingdom," 
{k) Pirie v. Steele, %ch sup, 
(I) See Bally *s Perils of the Sea, 
pp. 128, 129. 
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allowed, as it was considered that the rule of deducting one- 
third was the constant usage, according to which the parties 
must be taken to contract, and was framed with a view to avoid 
the difficulty of calculating minutely the actual benefit derived 
by the owner from the repairs in every case (m). On this 
point there is a difiference in practice between the adjustment 
of repairs in general and particular average, respectively ; for, 
in the latter, as we have seen (n), it is usual to allow in full the 
cost of replacing ship's materials which are perfectly new when 
sacrificed, though the vessel may not be on her first voyage. 
In justification of this divergency, it is to be observed that, in 
relation to particular average, the custom of deducting '* thirds " 
is a usage of trade, which must be applied unconditionally, as 
it forms an implied term of the contract between the assured 
and the underwriters ; but that, in relation to general average, 
it is a practical rule, binding within its legitimate, scope, but 
open to any recognized exceptions, made to adapt the rule to 
peculiar circumstances under which a rigid application would 
operate unjustly (o). 

In view of the great diversity in the length of a ship's first 
voyage, which may vaiy from a few days in the case of a coaster 
to a period of considerably over twelve months in the case of 
vessels in the foreign trade, the practice of making no deduction 
from repairs arising within that limit is a rude contrivance 
which cannot be expected to work at all evenly. A preferable 
course, which is frequently adopted, is to stipulate, by special 
clause in the policy, that no deduction shall be made for a cer- 
tain period of time, which is generally eighteen months in the 
case of British, or twelve months in the case of Colonial built 
ships, from the date of launching, original register, or builders' 
certificate (p), 

(m) Poingdestre v. Eoyal Exchange * * The usual deduction of one-third 

Assurance Corporation^ 'Rya.n & Moody, of the amount of repairs is not made in 

378. the case of ships built within the 

(n) Ante, Ch. VI., s. 5. limits of the United Kingdom until 

(o) See Baily's Perils of the Sea, after eighteen months from the date of 

p. 92. the original register.** 

(jo) The following are the forms most ** This Company agrees to ^wiy with- 

commonly used for efl'ecting that ob- out any deduction the nett cost of 

ject : — repairing damages recoverable under 
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V,—THE ADJUSTMENT OF CLAIMS. 

The usual mode of stating a claim fbr particular average 
on ships is to allow the cost of the repairs, as shown by the 
tradesmen's accounts, less the deductions for improvement 
which are applicable to the case. In aniving at the cost of the 
repairs, deduction is made for the usual discount allowable for 
prompt payment, as the underwriter is entitled to be placed on 
the most favourable footing as regards terms of settlemeqt, 
whether the bills are, in point of fact, paid in cash or not. 
Credit has also to be given to the underwriters for the value of 
any old materials, such as old rope, canvas, iron, &c. ; and the 
proceeds or estimated value of these remnants are deducted 
from the cost of the new work, after taking off the one-third 
new for old, to arrive at tlie amount of the particular average. 

On the assumption that the charges in the tradesmen's 
accounts for eflfecting the repairs are reasonable, and the 
deductions duly made, the underwriters are liable for such a 
proportion of the amount of the claim, as the sum insured 
bears to the policy value. The actual outlay upon the work, if 
bond fide, is strong presumptive evidence of the reasonable 
cost of the work (q). If, however, the expenditure upon the 
repairs be imprudently or improperly incurred, it appears that 
the extra loss occasioned thereby will be disallowed (r). Where 
the tradesmen's bills include both the repair of damage by the 
perils insured against and work done in making good inherent 
defects or wear and tear, or in effecting improvements upon the 
vessel's original construction, it is the business of the adjuster 
to dissect the accounts, so as to separate the repairs chargeable to 

this polic3% when the damage has been those periods, the usual deductions of 

sustained before the expiration of new for old will be made, whether the 

eighteen months from the date of the vessel shall be on her first voyage or 

builders* certificate, in the case of not." 

ships built in the United Kingdom, or {q) Per Lord Blackburn, in Aitchi- 

of twelve months from the same son v. Lohre, 4 Asp. Mar. L. C. 170. 

date (or date of launching, where no (r) Stewart v. Steele, 5 Scott, N. R. 

builders* certificate has been given) in 927. 
the case of all other vessels. After 
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underwriters from those effected on owner's account, and to allow 
the former, after satisfying himself, so far as he has facilities 
for so doing, that the charges are fair and reasonable in amount. 
The liability of the underwriter in respect of repairs which 
have been executed in good faith and with reasonable discre- 
tion is only limited by the amount of his subscription. It is 
so limited with respect to one accident (s) ; but where there 
are claims arising from distinct accidents the liability of the 
underwriter may exceed the sum insured, as, for instance, where 
a claim for particular average is followed by one for total loss {t). 
In case of damage, the shipowner has always the right to repair, 
but he is not bound to adopt that course. In the event of the 
vessel suffering an injury which is left unrepaired, the assured 
must wait until the expiration of the risk before he can recover 
for the loss sustained (u). If before the expiration of the risk 
the ship is totally lost by a peril insured against, the assured 
can recover for the total loss, but not for the unrepaired partial 
loss in addition ; or, if she is totally lost by a peril not insured 
against, he cannot recover anything, as he has not in the event 
sustained any detriment from the partial loss {x). When, upon 
the expiration of the risk, the ship is lying unrepaired, the 
underwriters are liable for an amount equal to the depreciation 
in the value of the vessel. The ordinary mode of ascertaining the 
depreciation is, as stated by Lord Campbell (y), to take the esti- 
mated cost of the repairs, less the usual deductions for improve- 
ment; but an alternative mode, suggested by Willes, J., in 
Lidgett v. Secretan, is to compare the value of the ship before 
with her value after the accident causing the damage, the differ- 
ence being the amount of the underwriters' liability (0). If a 
ship sustain damage which is left unrepaired, and the assured 
prior to the expiration of the risk, sell the ship in her damaged 

{s) "The liability of insurers in a Taunt 367. 
single loss is, without question, limited (w) Lidgett v. Secretan^ 24 L. T. 

to the amount insured, and the expense Rep. 942. 

of suing, &c." Phillips on Insurance, (a) Livie v. Jansan, 12 East, 648. 

sect. 1742, cited and approved by Lord (y) In Knight t. Faith, L. B. 15 

Blackburn, in Aitchison v. Lohre, 4 Q. B. 649. 
Asp. Mar. L. C. 170. (2) 24 L. T. Ecp. 942. 

{t) Le CheminaiU v. Pearson, 4 
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state, he fixes his loss as against himself; and the claim under 
the policy will be for the estimated cost of the repairs, less the 
usual deductions for improvement, provided that the amount 
so stated is not in excess of the actual depreciation in the value 
of the vessel as ascertained by the sale (a). 



VL—WEAR AND TEAR 

The meaning of this expression, as applied to claims under 
the policy of marine insurance has already been explained (6) ; 
audit has been shown that in addition to literal wear and tear, 
consisting of the gradual deterioration of the hull and materials 
of a vessel by use in navigation, there is a technical ^vear and 
tear, consisting of a certain species of loss, which, though actually 
fortuitous, is accounted ordinaiy. The characteristic feature 
of this species of loss is, that it is the result of an ordinary 
strain enhanced by the operation of sea perils ; and the reason 
for its exclusion from particular average is the practical diflS- 
culty in defining when an ordinary strain ends and an extra 
strain begins, as well as in deciding what damage is referable 
to each cause. The loss or damage treated as technical wear 
and tear was formerly much more extensive than it now is, and 
included, not only the splitting or carrying away of sails by the 
wind, and the straining or chafing of the rigging, but also the 
springing of masts or yards, the parting of mooring ropes or 
ground tackle, the breaking down of the windlass, and injury 
to the ship's bottom below water (unless caused by grounding, 
or contact with some substance other than water), however 
severe the weather might have been in which these damages 
occurred (c). These restrictions upon the underwriters' liability 
have now been removed, with the exception of loss or damage 
to sails and rigging, the allowance or rejection of which is deter- 
mined by the practical rules already stated (cZ). 

(a) Pitman v. The Universal Ma- 158 ; Hopkins' Handbook of Average, 

rine Insurance Co., L. R. 9 Q. B. 192. 3rd ed., p. 152. 

(6) Ante, Ch. V., s. 3. , {d) Ante, Ch. V., s. 3. 
(c) Stevens on Average, pp. 160, 
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There are, however, other iustances of loss or damage falling 
under the denomination of wear and tear which have to be 
noticed. Injuries to pumps or donkey-engines, caused by- 
excessive use, are disallowed under that head, though the 
enhancement in use were necessitated by sea perils. This 
exception does not apply where the damage is the result of 
external violence, such as grounding or blows of the sea. Again, 
the fracture of a steamer's shaft, or the breaking down of other 
portions of her machinery are not recoverable, if resulting from 
deterioration by age or use. As to whether the damage in any 
particular case is attributable to wear and tear, or to the 
operation of the perils insured against, is a question to be 
decided by the evidence. The bursting of a steamer's boiler 
owing to its being worn out is not covered by the policy, so far 
as regards the boiler itself; but the explosion being a peril 
insured against, any loss or damage which it may cause to the 
vessel, irrespective of the boiler, is recoverable {e). In the 
case of the parting of mooring ropes and ground tackle, or 
the straining of a ship's bottom, to entitle the assured to 
recover, it must be shown that the injury was the result of 
an extra strain, resulting from a peril insured against ; as, in 
the absence of such proof, the presumption would be that it was 
due to wear and tear or original defect. The cost of repairing 
or renewing masts, spars, or other woodwork, on account of 
decay, or the cost of similarly restoring iron-work on account of 
corrosion, is excluded from particular average. 



VII.— ORIGINAL DEFECT, 

Underwriters are not liable for any loss which is the immediate 
result of an original defect in any part of the hull or materials. 
For instance, where a chain parts owing to a defective link, the 
consequent loss of the anchor and chain is not recoverable. 
Again, there may be an original flaw in the welding of a stern- 

(e) West India and Panama Tele- Marine Insurance Co , 4 Asp. Mar. 
ffraph Co, v. T?ie Home and Colonial L. C. 341. 
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post, shaft, or other part of the hull or machinery, which, though 
at first so slight as to be imperceptible, gradually reveals itself, 
and becomes enhanced by the working of the vessel at sea, until 
it culminates in a break-down of the part affected. In such a 
case, the cost of making good the injury will not form the subject 
of a claim under the policy. 



VIIL— UNDUE EXPOSURE TO RISK. 

As a general principle, it is reasonable that underwriters should 
not be held accountable for the loss of articles improperly placed 
in insecure situations. Upon that ground, the recognized usage 
is based, which excludes from particular as well as general 
average water casks or tanks carried on a ship's deck, as also 
warps or other articles, when improperly carried on deck. It is 
not deemed improper for warps, chains, &c., to be on deck, when 
the vessel is near port, either inward or outward bound ; as, in 
that situation, the gear would either shortly be required in use, 
or, having been recently in use, a reasonable time would be 
allowed for its stowage below when opportunity oflfered. The 
Custom of Lloyd's formerly extended to the exclusion of boats 
slung upon the ship's stern ; but, in a case where it was proved 
that the slinging of a boat upon the quarters was customary in 
the trade, the usage to disallow the loss was rejected (/), and it 
is now obsolete. 



IX.— SEA DAMAGE AND ORDINARY DETERIO- 
RATION COMBINED. 

When the repair of sea damage is combined with that of ordi- 
nary deterioration, it is often a work of considerable nicety 
for the adjuster to resolve the complications which ensue, and 
refer each description of damage to its proper head. 

Preparatory to the consideration of a few of the cases of 

(/) Blackett Y. Boyal Exchange Assurance Co,, 2 Cr. & Jer. 244. 

o 
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mixed damage which most frequently occur, it will be advisable 
to inquire how far such matters can be dealt with upon general 
principles. 1. In the first place, it is to be remembered that where 
deterioration of any kind exists to such an extent as to make 
a vessel unseaworthy on sailing, the risk under a voyage policy 
will not attach (g), 2. Where the warranty of seaworthiness is 
not implied, or has been satisfied, the underwriters are liable 
for all loss or damage proximately caused by the perils insured 
against ; and there is no other condition of the ordinary policy, 
whether express or implied, which exonerates underwriters from 
loss or damage by the perils insured against, on the ground that 
the peril only became operative through the weakness of the 
thing exposed to it (h), 3. Deterioration by wear and tear is 
provided for by the deductions for improvement ; but when an 
article is worn out, those deductions are inapplicable, as the 
article is practically lost by the ordinary deterioration (i) . 4. The 
liability of the underwriter for the repair or renewal of any part 
of a ship's hull or materials lost or damaged by the perils insured 
against, is unafifected by the presence of ordinary deterioration, 
excepting where that deterioration is so extensive, that would 
have involved the condemnation of the subject of it, irrespective 
of the further injury, in which case, there is no liability on the part 
of the underwriter, as the shipowner has sustained no loss by the 
perils insured against. 

In applying these principles, we may first take a case, where 
the combined damage was so great as to amount to a constructive 
total loss of the ship. A ship, insured with the clause " allowed 
to be seaworthy for the voyage,'* encountered a violent storm, 
in consequence of which she was much damaged and had to put 
into a port of refuge. On examination, it was found that many 
of the beams were broken, and many of the bolts and fastenings 
loosened ; and that, the vessel being old, and in many parts 

{g) AitUy Ch. I., s. 5. of particular average, the same prin- 

0i) Dudgeon v. Pembroke, ante, ciple wiU hold good ; as the liability 

Ch. v., s. 2; cf. Bishop v. FerUland, for wear and tear, if any, is, in such 

7 B. & Cr. 219. ^ a case, simply transferred from the 

(i) Where, by special clause, these assured to the underwriter, 
deductions are dispensed with, in case 
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decayed, the decayed parts could not be again made use of, as 
they would not bear rebolting, but would require to be replaced 
with new timbers. There was however no reason to doubt that 
the decayed parts were strong enough to have enabled the ship 
safely to perform the voyage, had it not been for the heavy 
weather encountered. It was estimated that the aggregate cost 
of the necessary repairs would exceed the value of the vessel 
when repaired. On an action upon the policy to recover for a 
constructive total loss, the learned judge who tried the case left 
it to the jury to say, whether the cost of the repairs of the 
damage arising from the perils insured against would have 
exceeded the value of the vessel, when repaired, directing them, 
if they were of that opinion, to find for the plaintiffs. The jury 
returned a verdict for the plaintiffs. A new trial was then moved 
for, on the ground that the jury should have been directed, in 
considering the repairs that were necessary, to exclude from the 
estimate all such repairs as the decayed state of some'parts of the 
ship made necessary ; but, the Court held that there had been 
no misdirection, adding that, having carefully examined the 
evidence, they saw no gi'ound to suppose that any repairs had 
been included in the estimate which were not fairly referable to 
perils of the sea (j). In this case, it is to be observed that the 
deterioration which the vessel had suffered by wear and tear 
was, in effect, cast upon the underwriter, as the necessity to 
make it good arose from the operation of the perils insured 
against. Where, however, the necessity to make good inherent 
defect arises independently of the perils insured against, it would 
appear that the cost of repairing the defect cannot be taken into 
account in computing a constrictive total loss (A:). 

We have next to consider the application of the foregoing 
principles to the adjustment of particular average. For the 
sake of illustration, let it be supposed that a mast has been 
sprung by a peril of the sea, and has likewise an inherent defect. 
If that defect existed on the sailing of the vessel to such an 
extent as to render her unsea worthy, the risk under a voyage 

(j) Phillips y. Nairne, 4 0. B. 343. (k) See Amould, 4th ed., p. 938. 

2 
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policy would not attach. On the assumption that the waiTanty 
of seaworthiness had been complied with, or was not implied, the 
underwriters would be liable for the loss sustained by the assured 
through the springing of the mast by sea perils, though the 
inherent defect may have contributed to that result. If, how- 
ever, the weather were only ordinary, and the mast, which could 
have resisted the strain exerted upon it in the absence of the 
defect, were sprung in consequence of the defect, the under- 
writers would be free from liability. The extent of the loss 
sustained by the assured through the springing of the mast by sea 
perils has next to be ascertained. If the inherent defect were 
so great as to involve the condemnation of the mast, irrespective 
of the injury by sea perils, the assured, having sustained no loss 
by the latter, would have no claim under the policy. If, how- 
ever, but for the injury by sea perils, the mast would still have 
been serviceable, the underwriters would be liable for the cost 
of repairing that injury. Should the injury involve the renewal 
of the mast, either on account of the spring alone, or because 
the latter, though it could have been repaired by fishing the 
mast, had the latter been sound, cannot be so repaired on account 
of the defect, the underwriters will be liable for the cost of the 
renewal, less the ordinary deduction for improvement. If, how- 
ever, the spring occur in one part of the mast and the defect in 
another, so that the spring might have been repaired by fishing 
the mast ; but, in consideration of that injury, coupled with the 
defect, it is decided to have a new mast, the liability of the 
underwriters will be confined to the estimated cost of fishing 
the old mast, less the usual deduction for improvement, that 
being the extent of the loss by sea perils (Q. 

A similar case occurs where, in the course of repairing injuries 
caused by sea perils to a ship's bulwarks and stancheons, or 
upper deck beams, it is necessary to remove several deck planks ; 
and, the latter, owing to the wood being old and frail, cannot be 
removed without spoiling them ; though, if there had been no 

(I) See Baily's Perils of the Sea, elusions are not qoite in accord with 
pp. 108, 104, where the above ques- those aboTe stated, 
tions are discussed, though the con- 
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such defect, they could have been replaced. In that contingency, 
if the deck planks, though defective, would still have been 
serviceable, had it not been for the disturbing effect of the sea 
perils, the underwriters are liable for the cost of replacing them, 
less the ordinary deduction for improvement ; though, they 
would nob be liable, if the planks were so defective as to neces- 
sitate their renewal, irrespective of the accident. 

When injury to iron-work by the perils insured against is 
combined with the effects of corrosion, the liability of under- 
writei's for the combination should be tested according to the 
same method as has been applied to the case of similar injuries 
to wood-work combined with the effects of decay. 

In case of the fracture of a steamer's shaft, or the breaking 
down of her machinery, in consequence of inherent defect alone, 
there is no liability on the part of underwriters for the conse- 
quent damage ; but, if the damage be aggravated owing to the 
action of sea perils upon the injured parts, the underwriters 
will be liable for the enhancement. For instance, should a 
propeller get loose upon the shaft, owing to a defect in the key, 
the cost of making good that defect would not be recoverable ; 
but, should heavy weather ensue, and the violence of the sea 
acting upon the displaced propeller cause injury to it, or to the 
shaft, the damage so caused would be claimable as particular 
average. In the event of a shaft being fractured, or a steam- 
engine breaking down, on account of sea perils combined with 
inherent defect, the extent of the loss arising from the former 
cause must be ascertained upon the same principles as have 
been stated in relation to other repairs. 
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PARTICULAR AVERAGE ON FREIGHT. 

X,—MODE OF ADJUSTMENT. 

A particular average on freight is a partial loss of that subject 
arising from a peril insured against. As the earning of freight 
is, according to English law, contingent upon the performance 
of the contract of affreightment, a partial loss of freight will in 
general result from the non-delivery of a part of the cargo at 
its destination owing to the operation of an excepted peril. It 
may, however, arise in a different way, as when the cargo is 
justifiably sold short of its destination on account of sea perils, 
and pro raid freight is recovered under foreign law. 

When freight is insured under an open policy, and a partial 
loss occurs, the first step towards the adjustment of the loss is 
to compute the insurable value, according to the method 
explained in treating upon valuation (m). If the amount 
insured prove to be greater than that of the valuation, when 
computed, the excess, being an over-insurance, will have to be 
cancelled, and a return of premium made upon it. 



XL— SUBSTITUTED FREIGHT. 

Where a part of the cargo is condemned in the course of the 
voyage, and fresh goods are shipped to occupy the space left 
vacant by the goods removed, the new freight thus earned goes 
to reduce the loss which would otherwise have been incurred. 
In that case, a question may arise as to whether the substituted 
freight is to be treated as though it were part of the original 
freight, or as a salvage to be credited to the underwriters in 
reduction of the loss. In reply to this question, it would appear 
that, if the policy were on freight generally, and the goods were 
condemned and replaced at the original port of shipment, the 

(m) ArUey Ch. IV., s. 4. 
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substituted freight should be treated as incorporated with the 
original freight, so as to avert the loss which would otherwise 
have been incuiTed (n) ; but, if the substitution took place at 
an intermediate port, the new freight should be treated as a 
salvage to be credited to the underwriters in reduction of the 
loss previously incurred (o). The reason for this distinction is, 
that in the case first supposed, all the freight being eanied upon 
the same voyage is of the same kind as that described in the 
policy ; but, that in the latter case, there can be no identity 
between the freight on the substituted goods and the original 
freight, as the former was earned upon a different voyage. 



XI L— EFFECT OF PREPAYMENT OF FREIGHT 

In case of a partial loss on freight, part of which freight has 
been advanced at the port of shipment, and the remainder made 
payable on delivery of the cargo at the port of destination, the 
question as to whether the loss will fall upon the shipowner or 
the charterer is contingent upon the wording of the charter- 
party. If the terms of that instrument show that the advance 
was made in part payment of whatever freight might ultimately 
be earned, th.e charterer has the right to receive credit for the 
whole amount of such advance as against the freight on the 
portion of the cargo delivered at destination, so that no loss can 
fall upon the charterer's portion, unless the entire freight earned 
falls short of the amount advanced. This point was decided in 
an action by the shipowner to recover for a total loss upon a 
policy of insurance effected to cover the portion of the freight at 
his risk (p). The freight which formed the subject of the 
insurance was intended to be earned for the carriage of a cargo 
of coals from Greenock to Bombay, under a charter-party, by 
which the freight was to be paid on the imloading and right 

(n) EverGh v. SmUh, 2 M. & S. 278. One of the policies was for £600 "on 

(o) Barclay y. Stirling, 5 M. & S. 6. freight Yaluedat £2000," and the other 

(p) Allison V. Bristol Marine In- for £700, ** on freight, payable abroad, 

mrance Co., L. R. 1 App. Gas. 209. Yalued at £2000. " 
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delivery of the cargo at and after the rate of 42s. per ton of 
20 cwt. on the quantity delivered. It was provided that ** such 
freight is to be paid, say one half, in cash on signing bills of 
lading, less four months' interest at bank rate, but not less than 
five per cent, per annum, five per cent, for insurance, and two- 
and-a-half per cent, on gross amount of freight in lieu of consign- 
ment at Bombay, and the remainder on right delivery of the 
cargo." Half of the estimated amount of the freight was paid 
in advance. The ship was lost before entering Bombay harbour ; 
but, one half of the cargo was saved and delivered. It was held 
that the charterer was entitled to take credit for the half freight 
advanced as against the half freight earned, so that there was no 
loss upon the charterer's portion, but a total loss upon the ship- 
owner's portion of the freight, which was recoverable under the 
policies. Had the advance been a pre-payment of one half of 
the freight on each ton shipped, instead of a payment on 
account of whatever freight became ultimately due under the 
charter-party, the loss would have been distributed, so that 
there would have been a loss to each party of one-half the 
freight at his risk. 



XIIL— FORWARDING CHARGES. 

In the event of a vessel being condemned at an intermediate 
port, and of the cargo being forwarded to its destination by 
another vessel, so that the original freight is earned, the freight 
paid to the owners of the substituted ship is not a particular 
average upon the policy, but a particular charge, which is 
recoverable from the underwriters on the freight in terms of the 
suing and labouring clause. In the trial of the action upon 
which this point was decided, it was found by the jury that 
there was a well-known and definite meaning afi&xed by long 
usage to the term " particular average," as contra-distinguished 
from "pai'ticular charges," viz., that the former term denoted 
actual damage done to, or loss of part of, the subject-matter of 
insurance, but that it did not include any expenses or charge'* 
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incurred in recovering or preserving the subject-matter of 
insurance ; and, that expenses incurred in warehousing and 
forwarding goods were not "particular average," but were 
termed " particular charges " (q). With respect to that finding, 
the Court in banc held that, although the usage did not control 
or vary the terms of the policy, as it was in accordance with 
the common law, they would, if necessary, have been prepared 
to hold that "the evidence established such an understood 
meaning, according to which 'particular average' does not 
include 'particular charges,* and to act upon such usage as 
equally sacred with the express part of the contract " (r). 

If the cost of forwarding the cargo be less than the original 
freight payable to the shipowner at the port of destination, the 
forwarding charges are paid in full by the shipowner, and are 
recoverable by him from his underwriters on freight, in pro- 
portion to their subscriptions ; but, if the forwarding charges 
exceed the original freight, they aie payable by the owner of 
the cargo, and the shipowner loses his freight. In that case, 
the net loss sustained by the owner of the cargo is the excess of 
the forwarding expenses over the original freight ; and this he 
can recover from his underwriters as an expense incurred under 
the suing and labouring clause (a). 

^ In case of a lump sum being paid by the charterer on account 
of freight, which is not to be returned in the event of loss, the 
rule of practice is that the charterer is not to bear any portion 
of the forwarding freight and charges, when the same are less 
than the balance of freight payable to the shipowner at the port of 
destination under the original charter-party. To put it shortly, 
the freight at the risk of the shipowner must be exhausted before 
the freight at the risk of the charterer can be afifected by the 
cost of forwarding. 

No greater expenditure in forwarding can be recovered from 
underwriters than it was reasonably necessary to incur under the 
circumstances for the purpose of averting a loss under the policy. 

iq) Kidston v. Empire Marine In- (r) Per Willes, J., ibid, 

surance Co,, L. R. 1 C. P. 635 ; 2 C. P. {s) See Shipton v. Thornton, 9 Ad. 

357. & £11. 336, 837. 
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Tims, a ship with a cargo of palm-oil from Cameroons for Liver- 
pool, stranded on the Welsh coast, near Pwllheli, and it became 
necessary to land the cargo, which was accordingly done. The 
ship, after some temporary repair on the beach, was towed to 
CarDarvon, where she was repaired so as to be made thoroughly 
seaworthy for the completion of the voyage. In the mean- 
while, the oil was forwarded to Liverpool by rail, at a cost to the 
shipowner of d6212 15«. Id.; and, the freight was received by 
him. The oil might have been kept at Pwllheli until the ship 
was repaired, and then reshipped at a cost of £70 ; and this 
would have been a reasonable course for the shipowner to have 
adopted. In an action against the underwriters on freight, 
it was held that the shipowner was entitled to recover the 
expense which it was reasonably necessary for hira to incur, in 
order to prevent a total loss of freight, and this under the 
circumstances was £70 (t). 



XIV.— LUMP FREIGHT. 

Contmcts of aflfreightment made for a gross sum vaiy con- 
siderably in their terms. In some cases, they are so framed 
that payment is not to be made, excepting upon complete 
performance ; and, in others, that the full sum is due, notwith- 
standing imperfect delivery owing to excepted perils. When 
cargo is carried upon the terms last mentioned for a lump sum, 
the charterer is not entitled to make any deduction therefrom on 
account of a partial non-delivery of the cargo consequent upon 
perils of the sea, as the payment stipulated is one gross sum for 
the use of the entire ship, and not a sum which can be distributed 
over the cargo carried (u). 

it) Lee T. Southern Marine Insur- (u) JRoHnson v. Knig?Us, L. R. 8 

ance Co., L. R. 6 C. P. 397. C. P. 466. 
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XV.— DEDUCTION FOR SEA-DAMAGE. 

In general, an insurance upon freight attaches to the whole 
of the interest of the assured in that subject ; and, in the event 
of loss, the underwriters pay in the proportion of their subscrip- 
tions to the gross amount or policy value. A policy may, how- 
ever, be so framed as to limit the subject-matter insured to the 
amount of the deduction to which the gross freight is to be 
.subjected in the event of sea-damage. A charter-party provided 
for payment of freight at a specified rate, and contained a clause 
that, " If any portion of the cargo be delivered sea-damaged, the 
freight on such sea-damaged portion to be two-thirds of the 
above rate/' The charterers effected an insurance for one-third 
of the estimated freight, with the clause, " To cover only the one- 
third loss of freight in consequence of sea-damage, as per charter- 
party." A portion of the cargo was delivered sea-damaged, and 
one-third of the freight payable in respect of that portion was 
deducted in the freight settlement. In an action upon the 
.policy by the charterers, to recover for this loss, it was held, that 
the policy confined the subject-matter insured to the one-third 
of the freight which might be lost in consequence of sea- 
damage ; and, that the plaintiffs were entitled to recover from 
each underwriter such proportion of the loss of freight as the 
amount of his subscription bore to the one-third of the total 
freight which formed the subject of the insurance (x), 

{x) QriffiJIhs v. BramUy-MoorCy 4 Asp. Mar. L. C. 66. 
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PARTICULAR AVERAGE ON GOODS. 

-X VL— PARTICULAR A VERA OE ON GOODS DEFINED 
AND DISTINGUISHED FROM SALVAGE LOSS. 

A particular average on goods consists in either a deteriora- 
tion, or total loss of part, of the subject insured, by the operation 
of the perils insured against. 

At the outset, it is requisite to distinguish between a par- 
ticular average and a salvage loss on goods, as some confusion 
has occurred in the use of these terms. A salvage loss is a total 
loss diminished by salvage, and takes place, in relation to goods, 
when there is either an absolute or a constructive total loss of 
the subject insured, but some remains of the property have 
been recovered by the assured. In that case, the claim upon 
the underwriters is for the difference between the insured value 
and the net proceeds ; and the latter are computed by deduct- 
ing from the gross proceeds of the property saved all cliarges 
incurred in realizing the salvage. In short, as it has been con- 
cisely put by Stevens, the merchant " receives the net proceeds 
from the person who effects the sales, and the balance from the 
underwriter " (y). 

Where only a part of the subject insured is sold short of its 
destination, the remainder being delivered there, the claim, 
though stated in practice after the manner of a salvage loss (0), 
is in principle one for particular average, which is proved by 
the fact that it is excluded by a warranty to be " free from 
average, unless general " (a). If goods arrive in specie at their 
port of destination, sea-damaged and with the marks oblite- 



{y) Stevens on Average, 2nd ed., 
p. 82. 

(2) Althongh, as above mentioned, it 
is usual to stote a partial loss on goods 
sold short of their destination, when 
allowable, in the form of a salvage 
loss, it is questionable whether the 
claim could be substantiated, excepting 
upon proof that the liability of the 



underwriter would have been at least 
as ereat if the fi;oods had been for- 
warded, and the Toss stated in accord- 
ance with the rule of a(^*ustment 
applicable to the case of goods arriving 
sea-damaged at their destination. See 
Baily's Perils of the Sea, p. 171. 
(a) JRalli v. Janson, 6 £. & B. 422. 
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rated, so that they cannot be delivered to their respective 
owners, there is nevertheless no claim for total loss under such 
circumstances, for the owners of the goods are tenants in com- 
mon of the mass, and the claim is to be stated according to the 
rules of particular average as on goods which have arrived at 
their destination (6). 



XVII.— TOTAL LOSS OF PART. 

A total loss of a part of the subject insured is only recover- 
able under policies which admit the risk of particular average. 
I'his conclusion was arrived at after prolonged controversy, and 
considerable variation in the authorities, by the Exchequer 
Chamber, in the case of Ralli v. Janson (c), and is expressed 
in the following extract from the judgment of the Court of 
Exchequer Chamber, delivered by Jervis, C.J. : — " We are of 
opinion, that where memorandum goods of the same species are 
shipped, whether in bulk or in packages, not expressed by dis- 
tinct valuation or otherwise in the policy to be separately 
insured, and there is no general average, and no stranding, the 
ordinary memorandum exempts the underwriters from liability 
for a total loss or destruction of part only, though consisting of one 
or more entire packages, and though such package or packages 
be entirely destroyed, or otherwise lost by the specified perils." 
In the above ruling, it will be observed that a reservation as to 
the indivisible character of the insurance is made when the 
policy covers goods of different species ; and, accordingly, it has 
been held that where goods of different species are insured under 
the same policy, there is a claim for the entire loss of the goods of 
any single species, notwithstanding the warranty to be free 
from average. As to what constitutes a difference of species 
in this connection is a question to which it is difficult to return 
a definite answer. On this subject Baily remarks (d) : — "The 

(6) Spence y. Union Marine Insur- {d) lu his admirable and most prac- 

once Co., L. R. 3 C. P. 427. tical treatise on The Perils of the Sea, 

(c) 6 E. & B. 422. p. 170. 



206 PARTICULAR AVERAGE ON GOODS. 

expression, each deBCi^iptioii of goods, is readily uDderstood 
when applied to raw materials, as cotton, iron, wool^ flax, &c. ; 
but when these raw materials have been manufactured into 
prints, cutlery, cloth, linen, &c., or into fabrics combining 
more than one of the above-mentioned raw materials, it is 
difficult to lay down any general rule by which the expression 
ought to be interpreted." 

In one case which came before the Courts, where a ship- 
master had insured £100 upon his effects, compiising many 
different articles, such as clothing, books, nautical instruments, 
&c., it was held that the assured might recover for a total loss of 
part of his property, notwithstanding the warranty. The 
ground upon which this decision was given is set forth in the 
judgment of Williams, J., as follows : — "The articles which con- 
stitute the master's effects have no natural or artificial con- 
nection with each other, but, of necessitj^, must be essentially 
different in their nature and kind, in their value, in the use to 
be made of them, and the mode in which they were disposed on 
board " (e), A similar decision was shortly afterwards come to 
with regard to a policy on an emigrant's equipment, part of 
which had been totally lost. On that occasion, the same learned 
judge whose remarks were last cited observed : — " As soon as it 
is ascertained that the goods are of different species, it is as if 
the different species were enumerated," but he gave no definition 
of the term species (/ ). It would be safe to hold that goods 
which come under different designations and are recognized 
as distinct articles of trade belong to different species. Should 
this criterion be insufficient, the Courts would doubtless be 
guided, as they were in the two cases above cited, by the pro- 
bable intentions of the parties to be inferred from the nature 
of the adventure and the wording of the policy. 

It appears questionable how far the insertion of, separate 
valuations in the policy would be held to constitute a division 
in the insurance. Where, under a power given in a floating 



{e) Puffy. Macke^me, 8 C. B. N. S. (/) Wilkinson v. Hyde, 3 C. E- 

29, N. S. 44. 
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policy on rice, to declare subsequently, the policy was indorsed 
with the declaration : — " (R) 500 bags rice per Laidmans, at 
8s. 3d. per bag, £206 5s. Od.,"it was held that, it was not within 
the proper scope of the declaration to vary the risk of average 
by constituting a separate insurance on each bag, as was con- 
tended for by the assured; and doubt was expressed as to 
whether the words of the declaration would have had the 
desired efifect, if inserted in the body of the policy (gr). If, 
however, each package, or parcel of goods, composing the 
subject-matter of the policy were originally valued at a spe- 
cified sum, such valuation would probably be held to imply an 
intention to effect a separate insurance on each part so dis- 
tinguished, as it would be diflBcult to assign any other motive 
for its insertion in a policy warranted free from particular 
average (h). 



XVIIL—RULE OF ADJUSTMENT. 

We have next to consider the mode in which a particular 
average on goods is to be stated when the subject insured 
arrives sea-damaged at the port of destination. The rule of 
adjustment which is to be applied in all such cases was laid 
down by the Court of King's Bench more than one hundred 
years ago (i), and is as follows : — The market price for which 
the goods would have sold at the port of destination, if they 
had arrived there in a sound condition, is to be compared with 
the price for which they actually sell, arriving there damaged ; 
and, the ratiOy or per-centage, of deterioration suffered by the 
goods having thus been found, is to be applied to the value in 
the policy (k) to arrive at the amount payable by the under- 
writers {I), In other words, the assured will recover such pro- 

{g) EntvnstU v. Ellia^ 2 H. & N. 549 ; policy. Where the policy is an open 

27 L. J. (Ex.) 105. one, the value has first to be found, 

{h) Amonld, 4th ed., p. 907. and then the adjustment will proceed 

(i) In Lewis Y, Ruckery 2 Burr. 1167 upon the same lines. 
(1761). (I) Or, as Lord Mansfield stated the 

{k) i.e., in the case of a valued rule in Lems v. Rucker, the under- 
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portion or aliquot pai-t of the policy value as corresponds with 
the proportion or aliquot part of the sound value lost by reason 
of the damage. Thus, if the sound market value be £100, the 
damaged market value £bO, and the insured value £80 ; the 
assured will recover £40, that being the proportion of the 
insured value which corresponds with the per-centage of dete- 
rioration Buffered by the goods. 



XIX.— COMPARISON' OF GROSS VALUES. 

For some time after this fundamental principle of adjustment 
was established, it remained uncertain whether the percentage 
of deterioration was to be fixed by a comparison of gross or net 
values ; but, the question was eventually decided in favour of 
the uniform adoption of gross values on both sides of the 
account. The reasons for this decision are to be found stated 
with great force and clearness in the judgment of the Court of 
King's Bench in the case of Johnson v. Shedden (m), delivered 
by Lawrence, J., when the question as to the true basis for the 
adjustment of particular average on goods was examined in a 
most searching and comprehensive manner. Reverting to the 
judgment of the Court in Lewis v. RuckeVy his Lordship 
observed, that it was decided on that occasion that the amount 
of the underwriter s liability was to be regulated by the measure 
of deterioration sustained by the sea- damaged commodity, as 
shown by a comparison of the market prices, sound and damaged 
respectively. What, then, was the market price of anything ? 
It was the sum which the commodity would sell for in the 
market after the payment of all charges incurred to bring it 
there ; for '* when a commodity has been offered for sale to one 
who has nothing further to pay than the sum the seller is to 
receive, it is the quality of the goods, which, in forming a fair 
and rational judgment, can alone influence him in determining 

wiiter *' takes the proportion of the proportion upon the value of the goods 
diiSerence between sound and damaged specified in the policy." 
at the port of delivery, and pays that (m) 2 East, 580. 
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what he shall pay. He has nothing to do with what it may 
have cost the seller; and the goodness of the thing is the 
criterion which must regulate the price ; for, being liable to no 
other charges, he has only to consider its intrinsic value ; and, 
therefore, if a sound commodity will go as far again as a damaged 
commodity, by having twice its strength, or by being in any 
other respect twice as useful, he will give twice the money for 
the sound that he will for the damaged ; and so in proportion. 
To say that this is not the rule will be to assert, what I conceive 
it will be difi&cult to prove, that the market price of things is 
not proportioned to their respective values." It was accordingly 
determined that the measure of deterioration is, in all such cases, 
to be ascertained by a comparison of the prices, sound and 
damaged respectively, obtainable from the buyer after all charges 
have been paid by the party from whom he buys it ; or, in other 
words, by the difference of the gross produce, and not by the 
difference of the net produce. 



XX.^OBJECTIONS TO THE SYSTEM EXAMINED. 

It has been deemed advisable to explain with some minuteness 
the leading principles which regulate the adjustment of particular 
average on goods, and the reasons given in support of them ; 
because, the soundness of those principles has often been called 
in question, owing to a practical difficulty attending their 
application. That difficulty, stated in brief, is as follows : — 

The insurance of goods for an amount sufficient to fully 
indemnify the owner in case of total loss is, in general, insuffi- 
cient to afford a full indemnity in case of particular average. 
At first sight, it may appear that such a divergence ought not 
to occur, but a more careful examination will explain the 
seeming anomaly. The amount which the owner of the goods 
has at risk as against total loss is either the prime cost and 
shipping charges, with premiums of insurance, or the net market 
value at destination, according as the standard of indemnity is 
fixed at the outset or expiration of the risk. To be fully pro- 
tected, in the event of total loss, the owner must cover by 

p 
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insurance the prime cost, shipping charges (including advances 
on account of freight, if any), premiums of insurance and ex- 
pected profit — the sum of those quantities, if rightly estimated, 
making up the net market value at the port of delivery. The 
difiTerence between the net and gross market values at destina- 
tion is composed of the freight payable abroad, duties and 
sale charges, neither of which is it necessary to insure against 
the risk of total loss, as the assured does not incur them in 
that event. In case of particular average, however, it is the 
gross sound value at the port of delivery which suffers deprecia- 
tion ; so that, unless the owner is insured for the amount of 
such value, he fails to obtain a full indemnity. The market 
price is, as we have seen, the true criterion of the worth of an 
article of trade ; and if, owing to damage sustained, the worth 
of the article is diminished to the extent of one-half, one-third, 
or otherwise, the price is proportionably reduced. This deprecia- 
tion affects the entire price, so that every element which is 
included in the market value suffers in the same degree. It 
cannot be maintained that the deterioration is confined to the 
prime cost and does not extend to the freight, duties, and 
other charges incurred prior to sale ; for all those charges are 
included in the price, which is affected as a whole. From these 
considerations, it is evident that, when goods arrive at their 
destination sea-damaged, the deterioration resulting therefrom 
diminishes the gross sound value in a degi-ee commensurate 
with the extent of the damage ; and, if the owner is insured up 
to the full amount of that value, he will recover the full amount 
of his loss ; but, if he is only insured to the extent of the value 
at the outset of the risk, or of the net market value at 
destination, he will only recover such a proportion of his loss as 
the sum insured bears to the gi'oss sound value. The remainder 
of the loss attaches to a part of the value which is uninsured ; and 
the underwriter, having received no premium for insuring that 
part, cannot reasonably be expected to make good the loss 
devolving upon it (n), 

{n) For instance, take the case of mated net market Talue at destination, 
goods insured for £80, being the esti< the gi'oss value being £100, and the 



1 
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It is not generally understood by merchants that they have 
a different amount at risk as against total loss and particular 
average respectively ; and, accordingly, when only the value for 
total loss has been insured, and it is discovered, on the adjust- 
ment of a particular average, that the full amount of the loss is 
not recoverable, great dissatisfaction is expressed at the result, 
and the system which produces such results is regarded as 
inequitable. 

There is a disposition manifested in a recent treatise on 
marine insurance to sympathise with these complaints, and to 
advocate the making of adjustments upon net proceeds as a 
way out of the difficulty (o). That method of adjustment was, 
however, fully considered by the Court in adjudicating upon the 
issues in Johnson v. Sheddon, and condemned for reasons which 
appear insuperable. 



XXL— OBJECTIONS TO THE METHOD OF ADJUST^ 

MENT UPON NET VALUES. 

The chief objection to the system of adjustment upon net 
proceeds is that, so far as it goes, it would have the effect of sub- 
stituting for the goods, the commercial speculation entered into 
by the owner of the goods, as the subject-matter of the policy, 
which would be utterly at variance with the theory of marine 
insurance {p). 

Insurable interest is, as we have already seen, a substantial 
concern in the preservation of property ; and it can only suffer 
loss in relation to the subject in which it is inherent. In the 
case of an adjustment upon net values, however, the loss to be 



aj. 



difference of £20 representing the 
freight and charges payable at destina- 
tion. The goods arrive sea-damaged, 
and sell for £50, showing that tney 
have deteriorated to the extent of one- 
half. The underwriter accordingly 
pays £40, or one-half of the insured 
value. The remainder of the loss, viz. , 
£10, is the half of the freight and 
charges, and is not recoverable, because 



not insured. 

(o) See Lowndes on the Law of 
Marine Insurance, ss. 271 — 273. 

(p) " The object of the policy is, to 
insure the merchant against any injury 
which his goods may sustain from de- 
preciation in value, by their being 
damaged, and nothing more." Stevens 
on Average, p. 98. 

r 2 
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ascertained would be, not that sustained by the assured, as 
owner of the goods, through damage by the perils insured 
against, but that sustained by the assured as the concerned in 
a mercantile adventure entered into in relation to the goods. 
In making an adjustment upon the latter principle, elements of 
a speculative character, such as the fluctuation of markets, would 
enter into the calculation, and subvert the ratio of the loss 
properly arising from sea-damage. For instance, as may be 
seen by referring to examples shown at foot, if the goods came 
to a rising market, the percentage of deterioration would be 
diminished, while, if they came to a falling market, it would be 
increased. In an extreme case of the latter kind, as shown below, 
there might be a total loss, although the goods arrived with only 
fifty per cent of damage ; while, if the goods came to a losing 
market, the adjustment would be impossible, as there would be 
no data afforded by the comparison upon which to base it (q). 

A further objection to the same method is that it would 
enhance the underwriter's liability in case of particular average, 
by adding to the loss by sea-damage the further loss which the 
assured suffers owing to the same charges being payable on 
damaged as on sound goods. Thus, on reference to the first 
of the examples just given, it will be observed that the actual 
sea-damage to the goods is fifty per cent., the gross sound value 
being £600, and the gross damaged value £300 ; but that the 
loss, on comparing net values, amounts to seventy-five per cent. 
The difference between these two ratios of loss, i.e., twenty-five 
per cent, is an increased depreciation consequent upon com- 



(q) Rising 

Market. 

Cross sound valae . . £600 
Charges .... 200 


Failing 
Market (1). 
£500 
200 


Fdaing 
Market (2). 

£400 

200 


Losing 
Market, 
£200 
200 


Net sonnd yalne . . £400 
Gross damaged value . £300 
Chaiges .... 200 


£300 
250 
200 


£200 
200 
200 


nil 
100 
200 


Net damaged value . . 100 


50 


nil 


nil 


Loss £300 


£250 


£200 




or, 75 per cent 


or, 83i per cent, or, 100 per cent. 
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modities of unequal value being subjected to equal freight, 
duty, &c. (r). 

For the reasons above stated, the proposal to obviate the 
practical difficulties incidental to the adjustment of particular 
average upon gross values, by substituting for the latter the 
system of adjustment upon net values, is one that cannot be 
approved, as it would introduce an unsound principle into the 
settlement of claims, and lead to most unsatisfactory results (s). 
Nor is such an alteration called for, inasmuch as the objection 
entertained to the present method of adjusting particular 
average to goods does not arise from anything erroneous in the 
system itself, but from an omission on the part of those who 
effect insurance to recognise or provide for the fact that there 
is always a larger pecuniary value at risk as against particular 
average than there is against total loss. 



XXIL— SUGGESTIONS FOR OBVIATING 
PRACTICAL DIFFICULTIES. 

The regular way out of the difficulty is to insure this excess (f) 
of the gross over the net value against the risk of particular 
average only (u). If the owner of goods who is desirous of 
being fully covered against "all risks" will insure for the 
amount of the estimated net value of his interest at destination 
against "all risks," and for the difference between that amount 
aud the gross sound value against particular average only, which 
may be done either by the same or by different policies, his 
object will be attained (v). Failing that course, the only 



(r) Refer to the remarks of Lawrence, 
J., on this point, vid, sup. 

(s) ''This method of adjustment is 
in all cases erroneous : — in most cases 
iDconnistent with what it professes to 
accomplish : — and in some cases absurd 
and impracticable." Steveus on Aver- 
age, 2nd ed., p. 120. 

(t) As suggested by Lord Ellen- 
borough in UsJier v. Koble^ 12 East, 
639. 

(u) In this way the merchant would 



be adequately protected, without in- 
curring "a premium on the whole 
amount of the freight, duties, and ex- 
pected profit, to insure against the 
contingent event of the loss of a part " 
— a difficulty sugijestel by Stevens, 
2nd ed., p. 135. 

{v) Or, the prime cost, freight, 
duties, and landing charges mi^ht be 
separately insured and valued m the 
policy. See Benccke's Principles of 
Indemnity, pp. 25 — 29. 
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alternative is to deal with the case by special clause in the 
policy (w). 



XXIIL^EXCEPTIONS TO THE METHOD OF 
ADJUSTMENT ON GROSS VALVES. 

Although the principle of adjustment upon gross values is 
one of general application, it is subject to exceptions, both in 
theory and practice, which we have now to notice. Theoreti- 
cally, the principle only obtains when market prices are fixed 
after payment of all charges ; for the value in the market is, as 
we have seen, the criterion of the worth of every description of 
merchandise. In case of the market price being a bonded one, 
the ratio of deterioration on the goods is to be ascertained by a 
comparison of the sound and damaged values in bond. The 
true measure of depreciation can be ascertained in no other 
way ; for to add the duty to the market price of goods which 
are usually sold in bond is to produce a value which is artificial 
and misleading. In principle, therefore, the exception specified 
should be conceded whenever goods are invariably sold in 
bond, either at home or abroad (x) ; but, in practice, it can 
hardly be said that the exception is so fully allowed. There 
has for many years been a "custom of Lloyd's" to adjust 
particular average on a comparison of bonded, instead of duty- 
paid, prices, in claims for damage to tea, tobacco, coflfee, wines, 
and spirits, imported into this country. There appears no 
good reason why this exception should not be extended to all 
cases where it is the custom of the port to sell the goods in 
bond ; for although, in the judgment in Johnson v. Sheddon, 
the rule of adjustment upon gross values is laid down without 
any express qualification, there is throughout the assumption 
that the market price is a gross one, 

{w) In the case of an open policy, Ibid. p. 718. 
by the clause ** Valued at so much as (a;) Hopkins on Average, 3rd cd., 

tlie gross proceeds of the goods will p. 48. 
amount to at the port of discharge." 
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XXIV.— PROCEDURE IN CASE OF DAMAGE 

TO GOODS, 

Having considered at length the principle which regulates 
the adjustment of particular average on goods, we proceed to 
notice the course which is adopted in practice to an-ive at a 
settlement of the claim. When goods arrive sea-damaged at 
the port of destination, the first step for the assured to take is 
to have a survey held upon them by brokers, merchants, or 
other competent surveyors, who certify to the nature and extent 
of the damage, and recommend the course to be followed with 
respect to the disposal of the damaged portion of the consign- 
ment. In the case of goods arriving abroad, it is generally 
advisable and customary for the consignees to call in Lloyd's 
agent, when there is one on the spot, in order that he may 
appoint duly qualified surveyors, and see that everything is 
done in accordance with the usual routine. The ordinary mode 
of disposing of sea-damaged goods is to sell them by public 
auction; but, not unfrequently, the deterioration is compro- 
mised for an allowance, or the damaged goods are disposed of 
by private treaty, by mutual agreement, to prevent a sacrifice, 
or to avoid the charges entailed by an auction sale. 



XXV.— SEPARATION OF DAMAGED FROM 

SOUND GOODS. 

Where a parcel of goods arrives partly sound and partly 
damaged, the liability of the underwriter is confined to the loss 
actually sustained, to arrive at the amount of which the 
damaged portion is separated and sold by itself on account of 
whom it may concern. In disposing of the damaged goods, 
the assured and his agents are bound to exercise all due care 
and diligence, so that the property may be sold to the best 
advantage. With respect to the sound portion, there can be 
no liability on the part of underwriters for any loss which 
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arises from prejudice, or suspicion of damage on account of the 
contiguity of the damaged to the sound portion of the cai-go ; 
for "the insurance is against damage to the goods, and not 
against loss to the assured otherwise than by reason of damage 
to the goods themselves " {y). In the case last cited there was 
an action upon a policy on 1711 packages of tea, for the 
deterioration of 449 packages, which arrived damaged by 
contact with sea-water, and also for depreciation in the value 
of the remainder, viz., 1262 packages, which anived in a 
perfectly sound condition, but sold for a less sum than they 
would have otherwise realized, owing to the injury to their 
reputation arising from their having formed part of a ship- 
ment, 449 packages of which had been damaged by sea-water. 
It was contended on behalf of the assured that the whole 1711 
packages formed one entire and indivisible subject-matter, so 
that damage to some was an injury to the whole, as it aflfected 
the value of the whole. It was, however, held by the Court of 
Common Pleas that for the purpose of assessing the damage the 
shipment was divisible ; that the underwriters were only liable 
for the deterioration in value of such of the chests as were 
actually sea-damaged ; and that the depreciation of the 
remainder from prejudice, or suspicion of damage, was not a 
loss covered by the policy. It is otherwise where the injury to 
the goods, though consequential, is real ; as in a case where 
hides and tobacco having been shipped in the same vessel, the 
sea-water afifected the hides, causing them to ferment and 
decompose, and the noxious odour arising therefrom imparted 
an ill flavour to the tobacco. In that case it was held, that 
although neither the goods nor the packages in which they 
were contained had been in actual contact with sea-water, there 
was actual damage to the tobacco, for which the underwriters 
were liable as a loss by perils of the seas (z). 

The rule as to the selection of the damaged portion from the 
sound applies, not only in the case of an aggregate of distinct 

• 

(y) Caior v. The Great Western In- {z) Montoya v. The Royal JSxchange 

surance Co., Asp. Mar. L. C, N. S., Insurance Co., 6 Ex. 451. 
V. 2, p. 90. 
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packages, but also with respect to the contents of each package, 
where the separation is practicable, and can be made without 
causing a loss to the sound portion through the breakage of the 
assortment. Thus, where a bale of manufactured goods is 
partially sea-damaged, it is usual for the damaged pieces to be 
selected and disposed of separately ; and, if this course is 
not adopted, and the sound and damaged portions are sold 
together, any loss arising on the sound portion is not ad- 
mitted (a). If, however, it appears that the package contains 
an assoiiment which cannot be broken without loss, it is not 
reasonable to suppose that the assured can be required to incur 
that loss by breaking it; whence it follows that the underwriter 
would be liable for the loss sustained by the package as a whole 
on account of the sea-damage. This conclusion is strengthened 
by the consideration that where various packages of goods are 
insured by one policy, each package is a separate article, 
though it may not be a separate interest, insured ; and the loss 
against which the underwriters have agreed to indemnify the 
assured is the aggregate of the loss on the several articles 
damaged. The subdivision of the subject-matter insured 
should not, therefore, be pushed beyond the separation of those 
articles, or constituent parts, which are sound from those which 
are damaged, if further separation would involve loss to the 
assured. For instance, where the value of an article insured, 
such as a machine, depends upon the union of its several parts, 
and some of those parts ai'e damaged, it could not be fairly 
contended that the damaged parts should be sold separately 
from the sound ; for to do so would render the machine 
valueless. This is only an extreme case of the kind alluded to. 

(a) The Committee of Lloyd's re- damaged by salt water, and that none 
quire their agents, in case of average, but the damaged pieces are sold for 
*'to see that the goods are actually account of the underwriters." 
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XXVL— EQUALITY REQUIRED IN THE TERMS 

OF THE COMPARISON. 

When the value of the damaged goods has been ascertained 
by auction sale, or in one of the other modes indicated, it 
must be compared with the sound value, so as to arrive at the 
ratio of loss. In making the comparison, it is essential that the 
two values should be computed upon the same terms, in order 
that no disturbing element may enter into the calculation. 
For instance, where goods have been sold " to arrive," but a 
portion, being damaged, is sold on arrival, the price *' to 
arrive " must be discarded, and the proceeds compared with the 
sound market price on the day on which they are realised. 
Again, if the sound price is a credit one, and the sales at 
auction, as is usually the case, for cash, the discount which 
would be allowed to a purchaser of the goods, if sound, for cash 
payment, must be deducted from the sound value to reduce it 
to the level of the damaged value, otherwise there would be a 
comparison of dissimilars, productive of incorrect results. 
Another inequality arises where goods, which are usually sold 
over the ship's side, have, owing to their sea-damaged condition, 
to be landed and warehoused before sale. In that case, it is 
likely that the sound price will be quoted ex ship, and that the 
proceeds will be realised ex warehouse; and these values, 
being dissimilar, cannot be compared. To find an even basis, 
in such a case, we must either level up by adding to the ex ship 
price the cost of cartage to warehouse, the warehouse rent, 
and the expenses of housing and delivering the goods, to raise 
the sound value to the standard of the proceeds ; or else we 
must level down by subtracting from the proceeds the charges 
specified, to reduce them to the standard of the sound value. 
Of these alternatives, the latter is to be preferred, when the 
usual terms of sale in the market are ex ship. Of course, if the 
operation is reversed, and the goods are sold ex ship on account 
of damage, the sound price quoted being, in accordance with 
the custom of trade, an ex warehouse one, the better course is, 
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to "level up" the proceeds to the standard of the sound value 
by adding the charges which constitute the difference between 
the two (6). 

The time for ascertaining the liability of the underwriter is 
at the expiration of the risk; and, accordingly, sea-damaged 
goods should be disposed of as soon as practicable after their 
arrival at the port of destination. If an increased deterioration 
is the result of unnecessary delay in realising the goods, the 
enhancement of the loss attributable thereto is not recoverable 
from underwriters. 



XXVII.— LOSS OF SPECIES IN GOODS 

No amount of damage, however extensive, will suffice to 
found a claim for total loss if any part of the subject-matter 
of the insurance arrives in specie (c) at the port of destina- 
tion (cQ. If, however, the goods have been reduced by sea- 
damage to such a state that they no longer subsist, in a 
mercantile sense, under their original denomination, it would 
appear that a claim for total loss arises even though the 
residuum may be not altogether destitute of value. It has 
been held by the Supreme Court of the United States that 
where machinery is insured " free of pai'ticular average," and 
the component parts thereof are, by the perils insured against, 
some totally lost, and the remainder useless for the purpose for 
which they were intended when shipped, there is a total loss 
which can be recovered from the underwriters, the species of 
the machinery being destroyed (e). 

(b) See Bailey's Perils of the Sea, (d) Amould, 4th ed., p. 903. 

p. 160. (e) The Oreat Western Insurance 

(c) i.tf., capable of utilisation as the Co. v. Pogarty, Asp. Mar. L. C, N.. S., 
thing insurea. v. 2, p. 262. 
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XXVIIL— ADJUSTMENT OF THE LOSS ON COTTON 

PICKINGS. 

There are some usages of trade, applicable to the adjustment 
of particular average on goods, which have to be briefly noticed. 
First, with respect to cotton, when bales arrive damaged only 
to a minor extent, it is customary to pick off the sea-damaged 
portion, so as to avoid the loss which would be incurred by 
selling the whole bale as unmerchantable. When the pickings 
are sold wet, the allowance for water (where there are no means 
of ascertaining the actual quantity) is, by custom, fixed at one- 
third. The sound value for the purpose of adjustment is 
computed by calculating tho weight of the pickings less the 
allowance for water at the sound market price on date of sale. 
From that amount the proceeds of the. pickings are deducted, 
and the difference is the loss. To the actual loss on the picked 
cotton, thus ascertained, the extra charges incun-ed in picking 
and making merchantable the damaged bales have to be added. 
Underwriters pay " picking claims," by custom, without 
reference to percentage or series; insured values are some- 
times applied and sometimes not. 



XXIX,— EXPENSES OF PROVING THE CLAIM. 

According to the custom of Lloyd's, " the expenses of protest, 
survey, and other proofs of loss, including the commission and 
other expenses of a sale by auction, are not admitted to make 
up the percentage of a claim, and are only paid by underwriters 
in case the loss amounts to a claim without them " (/). Upon 
the same authority, it is stated that " when damaged tobacco is 
cut off, the allowance for water in the cuttings is one-fourth ; " 
and that " damaged wool from Australia, New Zealand, and the 

(/) See the Customs of Lloyd's, as elation of Average Adjusters, London, 
collected and formulated by the Asso- 1876. 
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Cape is subject to a deduction of three per cent, for wet, if the 
actual increase cannot be ascertained " (gr). 



XXX.— CLAIMS ON" DIFFERENT ARTICLES 

JOINTLY INSURED. 

A claim for particular average in respect of different articles 
or lots insured under the same policy must be stated in respect 
of each separately ; unless either the percentage of deterioration 
is the same in every case, or the sound value stands throughout 
in the same proportion to the insured value. Upon either 
of the conditions specified, the result will be the same whether 
adjustment is made jointly or severally ; but, if neither con- 
dition is present, the result of a separate adjustment of the 
claim on each article or lot will differ from that of a combined 
adjustment upon the whole (A). 

(g) Ibid. A brief example of the working out of 

(A) Lowndes on Marine Insurance, this principle is appended : — 
p. 162 ; Stevens on Average, p. 145. 

Example I. — Same percentage of loss. Other conditions different : — 

Insured Value. Sound Value. Proceeds. Loss. Percentage. Claim. 

Lot A . . £150 £200 £150 £50 25 7„ £37 10 

„ B. . 225 240 180 60 26 7^ 56 5 

„ C. . 800 400 800 100 25 7^ 75 

„ D . . 270 200 150 60 25 7„ 67 10 

£945 £1040 £780 £260 

Result, on a separate adjustment, £236 5 

Total sound value £1040 — — .^ 

,, proceeds 780 

Loss £260, or 25 7„ 

Eesult on a combined adjustment on £945 = £236 55. 

Example IT. — Same ratio between sound and insured values. Other con- 
ditions different :— 



Insured Value. Sound Value. Proceeds. Loss. Percentage. Claim. 

Lot A . . £150 £100 £80 £20 20 7„ £30 

„ B . . 225 150 75 75 50 7„ 112 10 

„ C. . 300 200 50 150 75 7„ 226 

D . . 270 180 185 45 25 7„ 67 10 



£946 £630 £340 £290 



Result, on a combined adjustment, £435 
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PARTICULAR CHARGES. 

XXXL— DEFINITION OF THE TERM. 

Particular charges are expenses incurred by the assured or 
his agent in preserving or recovering the subject insured from 
loss by the operation of the perils insured against. They con- 
stitute a species of claim under the policy, \vhich is to be dis- 
tinguished from general average on the one hand, and from 
particular average on the other — from the former, inasmuch as 
they are incurred for the preservation of a particular interest, 
as of the ship, or of the cargo, instead of for the common safety 
— and from the latter, inasmuch as they consist of expenditure 
for the safeguaixl or recovery of the subject insured, instead of 
deterioration or partial loss. In a case to which reference has 
already been made (i), it was found by the jury that, in the 
business of marine insurance, a well-known and definite mean- 
Total sound value * £630 

,, proceeds 340 



o 



Loss £290, or 46*03175 7 

Result, on a combined adjustment on £945 = £435. 

' Example III, — Different percentages of loss, and different proportions between 
sound and insured values. Other conditions the same : — 

Insured VaJue, Sound Value. Proceeds. Loss. Percentage. Claim. 

Lot A . . £100 £70 £35 £35 50 7„ £50 

„ B. . 100 140 35 105 75 7„ 75 

„ C . . 100 200 85 165 82i 7„ 82 10 

„ D . . 100 100 35 65 65 7„ 65 

£400 £510 £140 £370 

Result, on a separate adjustment, £272 10 

Total sound value £510 ^-^— — 

,, proceeds 140 

Loss £370, or 72-54902 7, 

Eesult, on a combined adjustment on £400 = £290 3^. 1 Id. 
{i) KidsUme v. Empire Marine Insurance Co., ante, s. 6. 
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ing had been ajffixed to the term " particular average/' as 
contra-distinguished from " particular charges," viz., that par- 
ticular average denoted actual damage done to or loss of part 
of the subject-matter of the insurance, but that it did not 
include any expenses incurred in recovering or preserving the 
property, which latter were termed particular charges (j). 

The charges thus designated are recoverable from under- 
writers when it can be shown either that they attach to the 
interest insured as the direct result of a peril insured against, 
or that they fall within the terms of the " suing and labouring " 
clause. 



XXXII.— THE SUING AND LABOURING CLAUSE. 

And in case of any Loss or Misfortune it shall he lawful 
to the Assured^ their Factors^ Servants^ and As- 
signs, to sue, labour, and travel for, in, and about the 
Defence, Safeguard, and Becovei^y of the said Goods 
and Merchandises and Ship, etc., or any Part 
thereof, imthoiU Prejudice to this Insurance ; to 
the charges whereof we, the Assurers, will contri- 
bute each one according to the Bate and Quantity 
of his sum herein insured. 

This clause constitutes an agreement supplementary to and 
distinct from the main contract to indemnify the assured against 
loss or damage to the subject insured (k) ; and it is conse- 
quently uncontrolled by the memorandum, which has exclusive 
reference to claims for average. Its object and general scope is 
to encourage the assured, in case of accident, to make exertion 
for the preservation of the property insured, by an agreement 
that any such action shall be without prejudice to the insurance, 

{j) L. R. 1 C. P. 588. on this point, in Lohre v. Aitchisorif i 

{k) See the jxidgment of Brett, L. J., Asp. Mar. L. C. 14. 
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conjoined with a promise on the part of the underwriters to 
contribute to any expenditure which may be incurred by the 
assured or his agents in efforts to avert an impending loss. 
Before entering upon the interpretation of the suing and labour- 
ing clause, it will be advisable to note some forms of expenditure 
which do not fall within its terms. It has been decided by the 
highest court of appeal that " general average and salvage do not 
come within either the words or the object of the suing and 
labouring clause" (I), on the ground that expenses incurred under 
either of those heads are recoverable, irrespective of the clause 
in question, upon an averment of loss by a maritime peril {m). 

The occasion upon which the suing and labouring clause 
comes into force is the happening of any loss or misfortune 
which is covered by the policy. The latter condition is essen- 
tial ; for if the property be subjected to a danger which is not 
comprehended by the policy, the underwriters have no interest 
in any efforts which may be made for the protection of the 
subject insured. For instance, supposing that a ship insured 
free of capture, were in danger of being taken by an enemy 
and the assured were to " sue, labour, and ti-avel " in her safe- 
guard or defence, such action would not fall within the terms of 
the clause, and any charges incurred in consequence thereof 
would not be recoverable. The loss, for the avoidance of which 
action by the assured or his agent is expressly sanctioned, 
must therefore be one which, if it happened, would fall upon 
the underwriters. 

Although the terms of the clause with reference to the action 
contemplated are simply permissive, there can be no doubt 
that it is the duty of the assured, in case of accident, to make 
every reasonable exertion to save the property ; and should any 
loss be directly caused by a failure to perform that duty, it will 
not be recoverable under the policy. Thus, where, on the hap- 
pening of an accident, the master of the ship, to whom every- 

(Z) Per Lord Blackhurn, in deliver- (w) Vent v. Smiih, L. B. 4 Q. B. 

ing the judgment of the House of 414 ; Dixon v. Whitworthj Dixon v. 

Lords in Aitchiaon v. Lohre^ 4 Asp. Sea Insurance Co., 4 Asp. Mai*. L. C. 

Mar. L. C. 171. 827. 
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thing was left, neglected to take reasonable steps to save the 
cargo, and in consequence of this neglect, what would otherwise 
have been a partial was converted into a total loss, it was held 
that there was no such total loss of the cargo as entitled the 
assured to recover under their policies (n). When the cargo is in 
peril, the primary duty of the master is to endeavour to save it, 
and then to convey it to the place of destination. If, owing to 
the loss of the original ship, the cargo cannot be carried on in 
her, the master is at liberty, though not bound, to hire another 
ship to ti*ansport the cargo to the port of destination, so as to 
earn the freight due on the performance of the contract of 
affreightment. The master of a general ship becomes agent 
for the sale of the cargo — that is, has an authority to effect a 
sale so as to bind the owners of the goods — only where there is 
a necessity for that course ; and it lies on those who claim title 
to the cargo as purchasers from the master to prove that he, 
before selling, used all reasonable means to have the goods con- 
veyed to their destination, and that he could not by any means 
available to him carry the goods, or procure them to be carried, 
to their destination as merchantable articles, or could not do so 
without an expenditure clearly exceeding their value after their 
arrival (o). Upon the same principle, with respect to the ship, 
the master may, under certain circumstances, effect a sale so as 
to render the underwriters liable for a total loss without notice 
of abandonment, but his right to do so is limited to the case 
of stringent necessity — that is to say, " a necessity that leaves 
the master no alternative as a prudent and skilful man, acting 
bond fide for the best interests of all concerned, and with the 
best and soundest judgment that can be formed under the cir- 
cumstances, but to sell the ship as she lies " (p). 

The persons who are specially authorized, in the terms of this 
clause, to render services to the property, are "the assured. 



(n) CurrU v. Bonibay Native In- ping, 9th ed., pp. 301, 302. 
surance Co., L. R. 3 P. C. 72. {p) Arnould, 4th ed., p. 333, quoted 

(o) Atlantic Mutual Insurance Co. with approval in Cobequid Marine In- 

V. IliUhf 4 Asp. Mar. L. C. 328, 369 ; surance Go. v, Barteavx, 2 Asp. Mar. 

Abbott on the Law of Merchant Ship- L. C. 636. 
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their factors, servants and assigns." This description is appli- 
cable to the assured themselves, and to agents directly and 
voluntarily employed by them, but not, as we have already 
seen, to salvors ; for, as was said by Lord Blackburn (g), " it is 
all one whether the labour is by the assured or their agents 
themselves, or by persons whom they have hired for the pur- 
pose ; but the object is to encourage exertion on the part of the 
assured, not to provide an additional remedy from the insurers 
of indemnity for a loss which is by the maritime law a conse- 
quence of the peril." The master may become agent for the 
shipowner, or for the owner of the cargo, so as to bind the 
underwriters by his acts, when he is required, in special emer- 
gency, to take steps for the preservation of one or other of the 
interests entrusted to his care. It was said by Lord Stowell, 
with reference to the prerogative of the master, that " in the 
ordinary state of things he is a stranger to the cargo, beyond 
the purposes of safe custody and conveyance, yet in case of 
instant and unforeseen and unprovided necessity, the character 
of agent and super-cargo is forced upon him, not by the imme- 
diate act and appointment of the owner, but by the general 
policy of the law ; unless the law can be supposed to mean that 
valuable property in his hand is to be left without protection 
and care " (r). At this point it becomes necessary to dis- 
tinguish between action taken by the master for the common 
safety, and action taken by him for the preservation of a par- 
ticular interest, as of the ship, or of the cargo, alone. In the 
former case, the action contemplated would not come within 
the terms of the suing and labouring clause, but in the latter it 
would. The reason for the distinction is that, when the master 
acts for the common safety, he does so as agent for all con- 
cerned, and not as agent for one interest in particular. For 
instance, does he decide to jettison a particular shipment of 
goods ? He surrenders the goods to destruction in the capacity 
of agent for the owners of the goods in question ; but, at the 



(q) In AUchiaon v. Lohref 4 Asp. {r) la T?ie QratUudine^ 3 Ch. Rob. 

Mar. L. C. 171. 257. 
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same time, he binds all the other owners ot ship and cargo to 
contribute to the loss in general average. Accordingly, general 
average acts, whether they entail sacrifice or expenditure, are 
not included in the action contemplated by this clause, because 
they are not performed for a particular interest, but for the 
whole adventure, and also because the maritime law gives a 
remedy for the loss so incurred irrespective of this clause (s). 
If, however, after the common danger is at an end, or where the 
danger is not common, but special, the master renders services 
to any particular interest, his action is covered by the terms of 
this clause. For instance, if, after the cargo has been dis- 
charged for the common safety, he incurs warehouse rent for its 
preservation; or if in the case of perishable cargo, he sells it 
to avoid a total loss, as he is bound to do in such circumstances, 
it is evident that the master acts in the capacity of special agent 
for the owners of the cargo. 

The object of the exertions which the assured is empowered 
to render, either in person or by deputy, is "the defence, safe- 
guard and recovery of the said goods and merchandises, and 
ship, &c., or any part thereof." As already obseiTed, it is 
necessary, to comply with this condition, that the loss, to avoid 
which action is taken, should be one which, if incurred, would 
devolve upon the underwriters. Thus, if goods are insured free 
of particular average, the underwriters will not be liable for any 
expenditure incurred on account of a partial loss. It was for a 
lengthened period the custom of underwriters to pay warehouse 
rent and extra forwarding freight on cargo, in the event of the 
original ship being disabled or condemned, under the name of 
" particular charges," notwithstanding that the policy contained 
the warranty to be free of average, and without any special 
clause admitting liability for such expenses. That custom, 
with the subject of the liability of underwriters for particular 
charges on freight, was brought before the Courts in a series of 
cases, and with the result about to be mentioned. 

The first case arose upon a policy on railway iron, insured 

{s) Lohre v. AiUhison ; Dixon v. WhUworth, vid. sup* 

Q 2 
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from London to Kurrachee and Bombay, free of particular 
average. The freight was paid in advance; and the insured 
value included the prime cost of the iron, with the addition of 
freight, costs of insurance, and shipping charges. The ship^ 
shortly after commencing her voyage, was disabled^ and was 
towed into Plymouth, where she was condemned. The rails 
were discharged and shipped to London, whence they were 
transhipped and forwarded to their original destination at an 
increased freight, amounting in all to £825 II9. Td, Upon an 
action to recover this sum under the policy, the Court of Queen's 
Bench held that the underwriters were not liable, as the 
forwarding charges were not incurred to avert a total loss on the 
cargo (t). 

In the next case which formed the subject of litigation, it 
appeared that 118 boxes of bacon had been insured per 
" Plantagenet," from New York to Liverpool, with the warranty 
to be free of particular average and the suing and labouring 
clause. The vessel, becoming disabled by sea perils in the 
course of the voyage, put into Bermuda and was there con- 
demned. The bacon was warehoused and examined, when part 
of it, being found too much damaged for re-shipment, was sold, 
and the remainder was forwarded by other vessels to its destina- 
tion at an increased rate of freight. Upon an action to recover 
for the warehouse rent, extra forwarding freight and other 
special charges, it was held that the underwriters were not 
liable, upon the same ground as in the last case, viz., that there 
was no peril of total loss from which the goods were saved by 
means of the expenditure in question (u). 

The question as to the liability of underwriters for forwarding 
charges was again submitted to the Courts upon a policy on 



(/) Great Indian Peninsular Railivay 
Co. y. Saunders, 1 Mar. L. C, 0. S., 
65. 

(u) Booth v. Oair, 1 Mar. L. C, 
O. S., 393. It appears impossible to 
reconcile this decision either with cor- 
rect principle, or with the later cases. 
Owing to the operation of the perils 
insured against, the voyage was broken 



up ; and no portion of the goods could 
be restored to the possession of their 
owner at the place where, by the con- 
tract, he desired them to be, except by 
incurring the expenditure in question. 
That expenditure was accordingly in- 
curred to avert a total loss, and snould, 
as it would seem, have been allowed 
under the suing and labouring clause. 
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chartered freight, which contained a warranty to be free of 
particular average and the suing and labouring clause. The 
ship had been condemned at an intermediate port, and the 
cargo forwarded to its destination by a substituted ship, at an 
expense less than the original freight. In an action to recover 
from the underwriters the proportionate part of the expenses 
incurred in forwarding the goods by the second ship, it was held 
that the plaintiflFs were entitled to the sum claimed, under the 
suing and labouring clause of the policy, as there would have 
been a total loss of the freight if the goods had not been 
forwarded (a?). 

In the case which has next to be noticed, a cargo of rye was 
insured on a voyage from Enos to Schiedam by a policy 
warranted free from particular average. Owing to stress of 
weather, the ship put into a French port, where she was sold, 
and the voyage broken up. Of the rye, a part was so badly 
damaged that it had to be sold at once : but the remainder, 
though somewhat damaged, could have been re-conditioned and 
forwarded to its destination at a cost less than its value there on 
arrival. In an action upon the policy, it was held that the 
underwriters were liable, under the suing and labouring clause, 
for the amount of expenses necessary to avert a total loss. Those 
expenses consisted of the unshipping of the whole cargo, the 
separation of the sound portion from that which was irreparably 
damaged, and the cost of re-conditioning the portion which was 
capable of being forwarded to its destination. For the expenses 
incurred subsequent to separation, upon the portion of the rye 
which could not be forwarded at less than its value on arrival, 
it was held that the underwriters were not liable (y). In an 
action to recover, under the suing and labouring clause, a 
proportion of the expenses incurred by the plaintiff in unsuccess- 
fully defending a collision suit, it was held that the underwriters 
were not liable, as the clause in question had no application to 



{x) Kidstone v. Empire Marine In- {y) Meyer v. Bdlli^ 3 Asp. Mar. 

mrance Co,, L. R. 1 C. P. 535 ; 2 C. P. L. C. 324. 
357. 
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tlie collision clause, which was a distinct contract superadded 
to the ordinary policy to cover a risk external to the subject 
insured (z). The assured is only entitled to recover under this 
clause such an expense as it is reasonable to incur. Hence^ 
where, a ship having been temporarily disabled, the cargo was 
forwarded by the shipowner to its destination by a more costly 
method than was necessary, it was held that the underwriters 
were only liable for so much of the actual expense of forwarding 
as would have been incurred had the cheaper method been 
adopted (a). 

The last point we have to notice in the interpretation of this 
clause, is the basis upon which contribution is to be made by 
the underwriters towards the expenses incurred under it. It is 
said that the assurers are to contribute " each one according to 
the rate and quantity of his sum herein assured." Notwith- 
standing a doubt which has been expressed on the subject (6), 
it appears to certainly result from the general sense of the suing 
and labouring clause, that the expenditure allowable under it 
must be confined to that which properly relates to the interest 
insured ; so that, if charges are incurred for the safeguard and 
recovery of other interests as well, they must be apportioned 
over the aggregate value, and the underwriters on the particular 
interest will only be liable to pay that proportion of the total 
expenditure which attaches to the value of the interest insured. 
This is evident from the consideration that the underwriters, 
by the suing and labouring clause, agiee to contribute to any 
expenses which may be incurred in preserving the subject 
insured, but do not agree to contribute to the expense of saving 
anything else. Now, where an expenditure is incurred for the 
joint preservation of several articles of value, the expense 
incurred to preseiTC any one of them is to be found by working 
out such a proportion of the total expenditure as the value of 
that article bears to the aggregate value. 

{z) Xenoa v. Fox, L. R. 3 C. P. 630 ; {b) See Lowndes on General Average, 

4 C. P. 665. 8rd ed., pp. 230—232, and the conflict- 

(a) Lee v. Southern Insurance Co., ing decisions in the United States 

L. R. 6 C. P. 397. Courts there referred to. 
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Supposing that the actual value of the interest which the 
expense was incurred to preserve is greater than the insured 
value — should the underwriters pay the whole of the expendi- 
ture, or only a rateable proportion ? By analogy with the 
practice relative to contribution in general average, and from 
the use of the word " contribute " in the suing and labouring 
clause, it would appear that the underwriters should onl}^ bear 
the expense so far as they could have derived benefit from it, 
ie., in proportion to value. The custom applicable to this point 
varies, according to whether the expenditure is incurred at the 
port of destination, or at a port of refuge, and is expressed in 
the following rule : — " Extra charges payable by underwriters, 
when incurred at the port of destination, are recovered in full ; 
but, when charges of the same nature are incurred at an inter- 
mediate port, they are subjected to the same treatment, in 
respect of insured and contributory values, as general average 

charges " (c). 

(c) The Costoms of Lloyd's, vid. sup. 



CHAPTEE IX. 
AVERAGE CLAUSES. 

I.— THE MEMORANDUM. 

N.B. — (7o77i, Fishf Salt, Fruit, Flour, and Seed are 
toarranted free from Average^ unless general, or 
the Ship he stranded; Sugar, Tobacco, Hemp, 
Flax, Hides, and Skins are warranted free from 
Average under Five Pounds per Cent.; and all 
other Goods^ also the Ship and Freight, are 
warranted free from average under Three Pounds 
per Cent, unless general, or the Ship he stranded. 

The common memorandurri was appended to the ordinary 
form of policy in 1749, with the object of restricting the 
liability of underwriters for particular average, which had 
previously been unlimited except by usage. It will be observed 
that the various subjects of insurance are arranged in three 
groups, each of which is subjected to special limitation. The 
first gi'oup consists of articles which are peculiarly susceptible 
to damage, viz., com, fish, salt, fruit, flour, and seed, respecting 
each of which the underwriters stipulate that they will not be 
liable for particular average, unless the ship is stranded. The 
second group is composed of articles somewhat less perishable 
than the foregoing, viz., sugar, tobacco, hemp, flax, hides, and 
skins, with respect to which particular average is allowable if it 
amount to five per cent, but not otherwise, except in the event 
of the stranding of the ship. The third group comprises all 
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other goods, as well as the ship and freight, in respect of which 
the underwriters stipulate that they will not be liable for 
particular average under three per cent., with the same 
exception made in the previous cases, viz., that of the stranding 
of the ship. 

The motive with which the first clause of this warranty was 
framed appears to have been to prevent the risk of particular 
average on the very perishable articles therein named from 
being included in a policy on "goods" generally, without a 
premium adequate to the requirements of the case. The 
second and third clauses were probably inserted to prevent the 
imderwriter from being harassed with trifling claims ; and the 
standard for particular average was made higher in the second 
than in the third clause, because the articles named in it were 
considered peculiarly susceptible to sea-damage or partial loss(a)> 
though less so than those named in the first clause. 

The list of articles to which special limitation was applied in 
case of particular average appears now to be a remarkably small 
one ; but, at the time when it was introduced, the memoran- 
dum was supplemented by a custom of Lloyd's to the efifect that 
goods subject to leakage or breakage were to be deemed free 
from particular average, unless it could be shown that the ship 
had struck the ground with such force as to make it probable 
that she had thereby demnged her stowage (6). That custom 
was, however, pronounced inadmissible when tendered in 
evidence for the purpose of exonerating the underwriters from 
a claim for loss by the leakage of oil consequent upon sea 
perils, on the ground that it was at variance with the terms of 
the policy (c), and it has since become obsolete. 

(a) Sterens, 2nd ed., pp. 204, 209 ; Stevens, 2nd ed., p. 204 ; Benecke, 
Marshall, 2nd ed., p. 222. 479. 

(b) Martin's Compendium of the (c) Crofts v. Marshall^ 7 C. & P. 597, 
Practice of Stating Averages, p. 118 ; 607. 
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II.— THE MEMORANDUM ARTICLES, 

The designations of the articles mentioned in the Memoran- 
dum are to be understood in the sense accorded to them by 
mercantile usage. For instance, by the term "fruit "is to be 
understood that which is sold by a fruit-merchant, and by the 
term "seed," that which is sold by a seed-merchant, under 
those designations respectively. The term "corn" applies to 
cereals generally, and includes peas and beans (cQ, also malt (e), 
but not rice (/). It is said that the term "fish " is applicable 
to salted and dried, as well as to fresh fish, but not to 
ancl)Ovies ((f). The term " salt," as it is used in the ordinary 
trade sense, excludes saltpetre {h) and chemical salts (t). It is 
stated that " flour " includes meal of barley, but not sago flour ; 
also that " hemp " and " flax " do not include jute {j). In the 
United States, it has been held that furs are not " hides " or 
"skins "(A;). 



IIL—THE PERCENTAGES, HOW COMPOSED, 

By " average — unless general " is meant particular average. 
The expressions " five pounds per cenV* and " three pounds 
per cenV* signify respectively that the particular average, com- 
puted in the regular way, must amount to the specified per- 
centages upon the insured value of the articles designated, in 
order to be recoverable. 

The term "particular average" is, as we have already 
seen (l), confined to the deterioration or actual loss of part of 
the subject insured, whence it follows that the percentages 
specified in the Memorandum must be similarly confined as 
regards their composition. Accordingly, neither general 

{d) Mason y. Skurrayy Marshall, 2nd {h) Joumu y, JBourdieu, Marshall, 

ed., 223. 2nd ed., 223. 

(«) Moody V. Surridge, 2 Esp. 633. (i) Hopkins, 3rd ed., 264. 

(/) ScoU V. Bourdillon, 2 B. & P. (j ) Ibid. 

N. R. 213. {k) Phillips, 4th ed., § 1764. 

ig) Hopkins, 3rd ed., 264. (I) ArUe, Ch. VIII. s. 1. 
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average (m), particular charges (n), nor the extra charges 
incurred to substantiate a claim on underwriters, are admis- 
sible to form part of the amount requisite to constitute a claim 
for particular average, which must be composed exclusively of 
the loss, consisting in either the deterioration or actual destruc- 
tion of a part of the subject insured by the operation of the 
perils insured against. The reason given by Stevens for the 
exclusion of particular charges is, that "those charges cannot 
come under the denomination of particular average, to which 
only this warranty applies ; they are not of the nature of a loss, 
but are charges incurred to preserve and bring forward the 
property ; " and again, " the charges are indeed a consequence 
of the damage, and therefore, it is said, they are not a part of 
it " (o). These remarks are appropriate in the case of expenses 
incurred to protect br recover the property, such as warehouse 
rent, reloading expenses, and forwarding charges ; or of charges 
incun-ed to prove the claim on underwriters, such as the cost of 
the protest, surveyors' fees, and auction expenses ; which Benecke 
and Stevens appear to have had in view, when treating upon the 
subject. The reasons given by those authors for the exclusion 
of particular charges from particular average are not so fully 
applicable in the case of re-conditioning expenses, incurred to 
arrest, remove, or diminish damage, which are in the nature of 
a loss and form a part of the damage, as completely as the 
cost of repairs to the ship constitutes a particular average on 
that subject (p). At this point it is necessary to draw a dis- 
tinction between re-conditioning charges, when incurred at a 
port of refuge, and at the port of destination, respectively. 



(m) Although geTieral average can- 
not be included in the amount neces- 
sary to constitute a claim for particular 
average, the loss which is directly caused 
hy a sacrifice of cargo or ship's mate- 
rials for the common safety may be 
stated in the first instance as particular 
ayerage, or may be added to accidental 
loss or damage to constitute a claim ; 
for there is a direct liability on the part 
of underwriters, where the warranty 
does not exclude it, for all loss by the 
perils insured against, whether accruing 



from accident or sacrifice. Dickenson v. 
Jardine, L. R. 3 C. P. 639. That lia- 
bility is in practice treated as particular 
average, and, it is conceived, correctly 
so, for see ante, Ch. VII., s. 2.^ 

(n) Subject to the exception noted 
below. 

(o) Stevens on Average, 2nd ed., 
pp. 216, 217 ; see also Benecke's Prin- 
ciples of Indemnity, pp. 472, 473. 

{p) See Baily's Perils of the Sea, 
p. 80. 
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In the former case, charges incurred to re-condition sea- 
damaged goods fall within the terms of the suing and labour- 
ing clause, as they are incurred to prevent a loss for which the 
underwriter has not at that time incurred liability. Such 
charges should therefore be paid by the underwriters, if the 
risk of particular average is included in the policy, irrespective 
of amount, and should not be added to auy actual loss or 
deterioration to make up the percentage requisite to constitute 
a claim under the Memorandum. Mr. Justice Willes, in 
delivering the judgment of the Court of Common Fleas, in the 
case of Kidstone v. The Empire Marine Insuraiice Co. (5), 
instanced the case of a policy on goods, warranted free from 
particular average under five per cent., where the goods having 
been wetted in a storm and the ship driven into a port of 
distress, it is found that by drying the goods at an expense less 
than five per cent., the damage may be altogether removed or 
reduced below five per cent. ; whereas, if not dried, they will 
decay, and become damaged over five per cent. In such a 
case, he remarks, " the amount of expense reasonably incurred 
in preserving the goods is, according to the present practice, 
contributed to under the suing and labouring clause, however 
small in the result the loss or damage to the goods; and the 
loss of or damage to the goods is paid if it amount to the 
stipulated percentage, but not otherwise. The amount of 
expenses is not added to make up that percentage ; thus, taking 
the agreed percentage at five p&)^ cent, if the expenses amount 
to two per cent and the loss or damage to three per cent only, 
the expenses are paid and not the average." 

On the other hand, expenses, incurred to re-condition goods 
which have arrived sea-damaged at the port of destination, 
cannot be said to prevent a loss for which the underwriter would 
otherwise have been liable, for if recoverable, they constitute 
the loss, or a part of the loss, for which he is liable, in respect 
of the damage ; whence, it follows, that such expenses are 
claimable as particular average, and not by virtue of the suing 

{q) 2 Mar. L. C, 0. S. 401. 
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and labouring clause. For instance, supposing that iron, having 
been rusted by contact with sea-water, requires cleaning on 
arrival at the port of destination, to replace it in good condition, 
it is evident that the damage done to the iron by sea perils is 
to be measured by the cost of cleaning it. That expense would 
not be recoverable under a policy free from particular average, 
nor is it incurred to prevent a loss, and it must accordingly be 
itself particular average, for there is no other head of loss to 
which it can be referred. 

For the reasons stated, it is clear that expenses, incurred to 
re-condition goods which have arrived at their destination in a 
sea-damaged state, should be admitted to make up the per- 
centage of a claim for particular average, and only paid by 
underwriters, when, either alone, or in conjunction with pailial 
loss or damage otherwise ascertained, they amount to the 
requisite percentage (r). In such a case, the liability of the 
underwriter is for the amount of the expenditure, neither 
more nor less ; for if the insured value exceed the gross sound 
value of the re-conditioned goods, the expense of re-con- 
ditioning cannot be increased, and therefore if the insured 
value be less than the gross sound value, the expense cannot 
consistently be reduced (s). 



IV.— DIFFERENT SPECIES OF GOODS INSURED 

JOINTLY. 

"Where commodities of different descriptions are insured 
under one policy for a lump sum, the question may arise as to 
whether, in the event of particular average, the amount neces- 



(r) This remark is not applicable to 
expenses incuiTed in the repair of cases 
or wrappers, such as cooperage, &c., the 
object of which is to prevent further 
loss being sustained by the goods in 
course of removal. 

{s) As an instance of the application 
of the above-stated principle in 
practice, reference is made to the 
mode of adjustment adopted in the 
case of what is termed a "composite 



claim" on cotton, i.e., a particular 
average composed partly of tne loss on 
bales sold * * all faults, " and partly of the 
loss on bales picked and made merchant- 
able, where the cost of the labour and 
materials expended in the process of 
picking and making merchantable is 
added to the loss on the sale of the pick- 
ings and condemned bales, to make up 
the requisite percentage. 
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sary to constitute a claim should be computed upon the value of 
each species separately, or upon the aggregate value. 

With respect to the articles to which the five per cent, limita- 
tion applies, it is evident that the loss must be computed on each 
species separately. For instance, if hemp of the value of £500, 
and flax of the value of £500 were insured under one policy 
for £1,000, and a claim for particular average were made amount- 
ing in the aggi*egate to £50, it would be necessary to analyze 
the amount, in order to discover whether the goods of each 
description wer^ damaged to the extent requisite to constitute 
a claim thereon, and if it should prove, that the loss on one 
species was over, and on the other under the stipulated per-? 
centage, the claim on the former would bo allowed and that on 
the latter disallowed {t). 

As to whether a similar subdivision of the total claim is 
necessary in the event of the loss attaching to diflerent species 
comprehended by the three per cent, clause, which includes 
" all other goods," the authorities are divided ; but, the better 
opinion appears to be, that if the loss amount to the required 
percentage upon the policy value, it is not necessary that it 
should reach the standard which would be requisite to consti- 
tute a claim on each species separately (u). 



{t) Stevens, 2n(i ed., 209 ; Arnould, 
4th ed., 747. 

(w) Such is the opinion of Stevens, 
expressed in his woi-k on Average, 2nd 
ed., p. 212 ; and the same view is stated 
in Arnould, 4th ed., p. 747. On the 
other hand Benecke, in his Principles 
of Indemnity, p. 477, considers that 
where different species of goods are 
insured jointly, a loss which is under a 
cliim on any separate species will not 
1)0 recoverable, though the aggi*egate 
damage exceed the required percentage 
on the whole insured value ; and the 
same opinion is advanced hy Baily on 
the ground that " theinsuiance on each 
description of ^oods must be treated as 
a separate policy in aU respects : " — 
Perils of the Sea, p. 170. 

Where such high authorities are at 
variance, the question at issue must bo 
a doubtful one, and any answer given 



to it merely tentative. It may be 
of assistance in this endeavour to re- 
member, that it was decided in the 
case of Hagedom v. Whitmore (1 Stark. 
157), that a modification introduced 
into the policy for the benefit of the 
assured must not be construed so as to 
deprive him of any right' which he 
would have possessed iiTespective of it. 
Now, according to Stevens, the prac- 
tice of treating each species or package 
of goods separately, in case of particular 
average, originated in deference to the 
opinion of Magens, expressed in his 
work on Insurance, that **in an in- 
surance made generally on goods, each 
different parcel or kind of goods ought 
to be considered by itself." In conse- 
quence of this recommendation, it be- 
came customary to insert in policies 
on produce the clause, — ** to "p&y ave- 
rage on each species as if separate in* 
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r,— "UNLESS GENERAL." 

The effect of these words is to except general average from 
the operation of the warranty. Shortly after the introduction 
of the Memorandum, it was contended that the words " unless 
general" amounted to a condition, upon the happening of which 
the warranty was discharged. This contention was made in 
support of an action upon a policy on a cargo of coni, with the 
common memorandum, to recover for damage sustained by the 
cargo in a storm, on the ground that, there had been a general 
average by the cutting away of an anchor and cable, which 
erased the warranty. Lord Mansfield, in delivering the opinion 
of the Court, decided against the plaintiff's contention, and 
interpreted the expression in dispute, as follows : — " The word 
' unless ' means the same as * except,' and is not to be construed 
as a condition, in the sense that the counsel for the plaintiffs 
would put upon the word ' condition.' The words ' free from 
average unless general,' can never mean to leave the insurers 
liable to any particular average " (x). 

In accordance with the above decision, underwriters pay 
general average, in-espective of percentage, so far as it is 
applicable to the policy value and sum insured. By the term 
" general average " as explained in a former chapter (y), is to be 
understood the contribution known by that name, and not the 
sacrifices or expenditures which are allowed in contribution, 
though the latter are often termed " general average losses," to 



terests, separately insured^" and in 
policies on manufactured goods, the 
clause, — ** to pay average on each pack- 
age, as if," &c. ; and so general did the 
usage to insert these clauses become, that 
Stevens informs us even when they were 
omitted, a liberal construction was put 
upon the omission, and the policy was 
acted upon as though it contained 
them. If this is a correct account of 
the origin of the practice of treating 
each species of goods separately, it fol- 
lows that before that innovation was 



made, it must have been usual to com- 
pute the claim on the policy value as 
a whole. In that case, as the modifica- 
tion of treating each species as a sepa- 
rate insurance was introduced for the 
benefit of the assured, it ought not to 
be so construed as to deprive him of 
the advantage previously possessed of 
making the claim on the aggregate 
value. 

(x) Wilson V. Smith, 3 Burr. 1561. 

{y) Ch. VII., ss. 1 & 2. 
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express the mode in which they are ultimately to be made 
good. Thus^ if a mast be cut away for the common safety, and 
the cost of replacing it be less than three per cent, on the insured 
value of the ship, the assured cannot recover the amount direct 
from the underwriters, for the claim in that form would be one 
for particular average, which is excluded by the warranty. The 
course which it is incumbent upon the assured to take, in order 
to obtain compensation for the loss sustained, is to claim the 
cost of replacing the mast in general average, and then recover 
from the underwriters the proportionate part of the general 
average applicable to the ship. If, however, the cost of replacing 
the mast, either alone or combined with accidental damage, 
after the deduction for improvement has been made, is sufficient 
to constitute a claim for particular average, it is open to the 
assured, either to recover the loss by way of general average, or 
to recover the loss direct from the underwriters in the form of a 
particular average. Should he elect to adopt the latter course, 
the underwriters will, on settlement of the claim, be entitled to 
receive whatever sum may ultimately be allowed in general 
average in mitigation of the loss they have sustained. The 
same method of procedure is applicable in the event of loss by 
the jettison of cargo, as in the case of loss by the sacrifice of 
ship's materials for the common safety, subject to the terms of 
the policy (z). It is obvious, however, that, where the whole 



(2) DickeTisony. JardiTie, L. R. 3 C. P. 
639. Since the decision in this case, 
the opinion has been entertained in 
some quarters that a partial loss, when 
incurred under such circumstances as 
to give rise to contribution in general 
average, is not properly designated a 
particular average, but is a general 
average loss, which is recoverable not- 
withstanding the warranty to be "free 
from average, unless general." Thus, 
it is contended that, in the event of a 
partial loss by the jettison of cargo for 
the common safety, the owner of the 
jettisoned goods, who is insured by a 
policy free from particular average, may 
elect to make a direct claim for the 
amount upon his underwriters, leaving 



the latter to collect what is due from 
other parties in diminution of their 
loss. The question in dispute turns 
upon the meaning to be attached to the 
terms ** particular average** and "gene- 
ral average" respectively, in relation 
to the policy, and especially to the Me- 
morandum. This sub j ect was considered 
at length in a previous part of this 
work (Ch. VII., ss. 1, 2), and the con 
elusion arrived at was that the term 
particular average is synonymous with 
partial lossj and that the term general 
average denotes the contribution by 
which a partial loss is made good when 
it is incurred for the common safety. 
If this be so, it is evident that the con- 
tention above stated is untenable, for 
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of an insured interest is jettisoned, there is a direct claim, even 
under a policy warranted free from particular average, as the 
claim in such a case is not one for average but for total loss. 



there can be no claim for partial loss 
under a policy whicli is warranted free 
from partial loss. 

The point at issue has never been 
submitted to our Court for adjudica- 
tion, but there are some decisions and 
dicta of the judges which have a bear- 
ing upon it. In Dickenson v. Jardine, 
it was decided that the owner of a ship- 
ment of tea had a direct claim upon his 
underwriters for a partial loss by jetti- 
son ; but, as the policy included the 
risk of particular average, the question 
now under consideration did not then 
arise. Oppenheiyn v. Fry (3 B. & S. 
873) was an action to recover for par- 
ticular average on a steamer which had 
been damaged by fire, when in ballast 
and unchartered, and the point in dis- 
pute was as to whether any, or if an^, 
what part of the expense incurred m 
extinguishing the fire could be added 
to the cost of the repairs to make up 
the required percentage. In the course 
of his judgment in that case. Lord 
Blackburn, (then Blackburn J.) ob- 
served : — **I think it is not neces- 
sary, for the decision of this case, 
to say whether the extraordinary ex- 
penditure was general average or not, 
though I have a strong impression 
that, where a voluntary sacrifice is 
made for the benefit of the whole ad- 
venture, it is general average ; whether 
the ship and cargo and freight belong 
to only one or two different adventurers, 
or whether they are partially interested, 
as they might be in the case of a 
steamer, one in the hull and another 
in the machinery." The same learned 
judge is reported to have said in Mavro 
V. The Ocean Marine Insurance Co, 
(L R. 10 C. P. 418) :— "Under the 
usual memorandum, underwriters will 
not be liable for any but a total loss, 
unless the partial loss arise from the 
stranding oi the ship, or unless such 
partial loss is one occasioned by a sacri- 
fice made for the bene&t of tne whole 
adventure. * ' These dicta appear favour- 
able to the theory that general average 
constitutes a species of loss distinct from 



particular average, though the expres- 
sions used are hypothetical, and do not 
of necessity'^bear the meaning which has 
been imputed to them. On the other 
hand, we have the more distinct ex- 
pressions of opinion by Lord Mansfield 
in Wilson v. Smith, and by Brett, J., 
in Harris v. Scaraman^a, to which 
reference has already been made {Ante, 
Ch. VII., s. 1, note (a)). In ffallv, 
Janson-f (4 E. & B. 500), which was an 
action upon a policy on freight to re- 
cover for contribution in general average, 
Lord Campbell, C.J., said:— ** The 
policy not only contains general words 
to indemnify the assured, but it ex- 
pressly declares that * freight* is war- 
ranted free from average, unless general, 
or the ship be stranded ; therefore the 
underwriter on freight expressly, abso- 
lutely, and universally undertakes to 
Eay general average, however large or 
owever minute the amount maybe." 
Here, it is plain that Lord Campbell 
understood the reference to general 
average in the Memorandum to refer to 
the liability of the underwriter to con- 
tribute. 

The decisions which have been given 
in the United States Courts upon the 
point in question are somewhat con- 
flicting. In Maggrath v. Church 
(1 Caines, N.Y. 196, 215), it appeared 
that a mast was cut away for the com- 
mon safety, and that in consequence 
thereof, com was damaged to an ex- 
tent less than three per cent. The com 
was insured by a policy containing the 
clause "free of average under three per 
cent, unless general." It was held by 
the State Court of New York that the 
entire loss was recoverable direct from 
the underwriter, as the assured had the 
right to look for his indemnity from 
the person who had engaged to indem- 
nify him from the peril. On the other 
hand, it was decided by the Supreme 
Court of Pennsylvania, in the case of 
Lapsley v. Pleasants (4th Binney, 602, 
reported in 2 Parsons on Marine In- 
surance, 292) that a shipper, a part of 
whose goods, amounting to more than 
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VL— GENERAL AVERAGE ON ONE INTEREST. 

At this stage, it will be appropriate to notice a question which 
has often been discussed, viz., as to whether there can be a 
general average where there is only one interest directly at risk. 
We may take, for example, the case of a ship in ballast and un- 
chartered, and suppose that expenses are incurred in extinguishing 
a fire, or in averting some other danger which threatens the pro- 
perty with destruction (a). Are those expenses general average, 
or do they fall under the suing and labouring clause ? The terms 
of the question indicate that we are here dealing with general 
average, not within its own province, but in relation to marine 
insurance ; and, to that quarter, we must accordingly look for 
the answer. Apart from insurance, it is evident that no general 
average would arise in the case supposed, because there could 
be no contribution. At first sight, the most logical course would 
appear to be to hold that, where there is only one interest at 



one half, had hecn thrown overboard 
for the general safety, could not re- 
cover loss directly from his under- 
wiitei-s, but was bound, in the fii'st in- 
stance, to claim the contributions due 
from the other shippers and from the 
owners of the ship and freight. 

It remains to take a bnef survey of 
the position from the standpoint of mer- 
cantile usage. The custom which pre- 
vails at present, and which has existed 
from time immemorial, amongst those 
engaged in the business of marine 
insurance, is to treat the obligation of 
the underwriter, with respect to gene- 
ral average, as one to repay the assured 
any contribution which the latter has 
duly made, so far as the amount thereof 
attaches to the sum insured. The 
words "warranted free from average, 
unless general,*' or "warranted free 
from particular average," occurring in 
a policy in the common form, are un- 
derstood to have the same effect, viz., to 
exclude the liability for partial loss, 
thus reducing the contract to an agree- 
ment to pay total loss, general average, 
or charges imder the suing and labour- 
ing clause. Any innovation upon a 
custom so firmly established would of 



necessity be attended by great practical 
inconvenience. As, however, the ex- 
isting practice is in conformity with 
principle as well as established usage, 
there is no reason to think that the 
Courts would sanction a departure 
from it in the direction of setting up a 
liability on the part of underwriters for 
general average loss as distinct from the 
obligation to contribute which has 
hitherto been exclusively recognised 
under that name. 

(rt) This was the case which bad 
actually occurred in Oppenheim v. Fry 
(see previous section, note (2), when the 
Court of Queen's Bench decided that, 
assuming that the expenses incurred in 
extinguishing the fire were particular 
average, and not general average, they 
must be apportioned to the hull and 
machinery according to their respective 
values, and that as the portion appli- 
cable to the hull, when added to the 
cost of the repairs, did not amount to 
three per cetit. upon the hull valuation, 
there was no claim for particular 
average. The question as to whether 
or not the expenses referred to were 
general average, was thus left unde- 
cided. 
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risk, there can be no general average, but that any charges 
incurred for the preservation of the property, will be recoverable 
under the suing and labouring clause in the policy. The ques- 
tion cannot however be disposed of in that summary way, for 
there are others interested in property exposed to sea perils 
besides tjie owners, whose position has to be considered. 

Let us take the case of a ship and cargo belonging to the 
same persons, and assume that owing to sea perils, it becomes 
necessary for the ship to put into a port of refuge for the 
common safety. If there had been different owners of the ship 
and cargo respectively, the expenses of entering the port would 
have been general average ; but, as the ownership is the same, 
no contribution, and consequently no general average occurs. 
The property is however insured under separate policies on the 
ship and cargo, and the owners seek to recover the expenses 
from their underwriters. In what form is the claim to be made ? 
It is doubtful whether the expense of entering the port of refuge 
could in such a case be recovered under the suing and labouring 
clause in the policies, because it is not a particular but a general 
charge. The master, in deciding to bear up for a port of refuge, 
was not acting on behalf of the ship, or of the cargo, alone, but 
as agent on behalf of all concerned. The expenses resulting 
from that course are general charges, akin to general average ; 
in fact, they are general average, so far as the underwriters are 
concerned, for the claim has to be stated in the form of a general 
average. 

The necessity for that course becomes still more apparent if 
we consider the question in relation to sacrifice instead of ex- 
penditure. A ship and cargo, owned by the same persons, being 
in jeopardy, a part of the cargo is jettisoned for the common 
safety. On the completion of the voyage, the owners seek to 
recover compensation for the loss of cargo sustained — in what 
form is the claim to be made ? Assuming that the policies on 
cargo were warranted free from particular average, the owners 
would have no direct claim upon their underwriters. The loss 
could not be recovered under the suing and labouring clause, for 

that stipulation refers to expenses and not to sacrifices incun'ed 

B 2 
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for the preservation of the interest insured. Unless he could 
have recourse to general average, the owner would be left without 
any remedy for a loss voluntarily sustained to avert a total loss, 
of which the underwriters in common had gained the benefit, 
which would be unjust. Or, supposing that the policies included 
the risk of particular average, and that the loss amounted to the 
requisite percentage, the owners would be indemnified ; but the 
underwriters, upon the cargo, on payment of the loss, would find 
themselves in the same dilemma as the ownei*s in the con- 
tingency first supposed, viz., they would be unable to recover 
from the underwriters on the ship any contribution towards the 
loss, though the latter would have benefited by the sacrifice pro- 
portionably with themselves. Thus the equity of the case would 
necessitate the admission of the loss into general average. 

Hence, we arrive at the conclusion that, in addition to general 
average proper, which exists independently of insurance, there 
may and indeed must be an adjustment, upon the same prin- 
ciple, of the loss voluntarily incurred for the common safety 
where there is only one interest directly at risk, in order to 
effect an equitable distribution of the loss among the under- 
writers concerned. Accordingly, sacrifice or expenditure incurred 
for the preservation of a ship which is in ballast and un- 
chartered, as well as in any other case where there is only one 
interest directly at risk, is, in practice, treated as general 
average (6). The claim arising under such circumstance is one 
not for partial loss, but for contribution, and must in all respects, 
be regulated by the principle of general average. Accordingly, 
in the event of a sacrifice of ship's materials for the safety of a 
vessel which is in ballast and unchartered, if the actual value of 
the property saved by the general average act be greater than 
the insured value, the underwriters will not be liable for the full 
amount of the loss, but only for such a proportion thereof as the 
sum insured bears to the actual value of the vessel as assessed. 

(b) Benecke, Principles of Indenmity, 473 ; Baily on General Average, 2nd 
ed., 147 ; Phillips, 4th ed., & 1788. 
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VIL— EFFECT OF STRANDING. 

It is expressly provided that the warranty to be " free from 
average, unless general/' shall not apply in the event of the 
stranding of the ship. The happening of that event is a con- 
dition which effaces the warranty and admits the risk of par- 
ticular average, irrespective of percentage, upon each of the 
three classes of articles enumerated. In an action which was 
tried five years after the first introduction of the memorandum, 
it was contended that the words " or the ship be stranded," 
amounted only to an exception, by which the underwriters con- 
sented, in the event of the stranding of the ship, to pay for 
partial loss, so far as it could be proved to have resulted from 
the stranding (c). This contention was however disapproved, 
and the underwriters were held liable for the whole of the 
damage "sustained. In a subsequent case {d), it was expressly 
declared, after full argument and most careful consideration, 
that the proviso in question is a condition, upon the happening 
of which, partial loss is recoverable, whether occasioned by the 
stranding, or occurring independently of it. The facts which 
were submitted to the Court upon that occasion were so striking 
as to afford a good exemplification of the effect of the clause 
imder review. 

It appeared that the ship, in the course of her voyage, struck 
upon a sunken rock with such violence that she sprang a serious 
leak, owing to which she had to be beached. It was found that 
neither the ship nor the cargo had received any damage from 
the stranding, but that all the damage was the result of the 
previous striking upon the rock. In the course of his judgment, 
Lord Kenyon observed : — '* The words of the policy are general, 
including all cases. Then comes the memorandum, 'com, fish, 
salt, fruit, flour, and seed, warranted free from average, unless 
general or the ship be stranded,* This, therefore, lets in a 
general average, and I do not know how to construe the words 

(c) CantiUan y. London Assurance (d) Burnet v. Kensington, 7 T. R. 
Corporation, Marshall, 2nd ed., 223. 210. 
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giaumiaticaUy, but by saying that if the ship be stranded, tLat 
destroys the exception, and lets in the general words of the 
policy. If a general provision be made in any instrunaent, and 
it be there said that cei*tain things shall be excepted, unless 
another thing happen; if that other thing do happen, it 
destroys the exception, and gives effect to the general operation 
of the deed." This intei'pretation was pronounced to be con- 
formable to the probable intention with which the proviso was 
made, viz., that " as it is difficult, where a ship is stranded, to 
determine whether or not the damage to the cargo arose from 
the stranding, or in what degree it was imputable to that 
cause, this Memorandum seems to have been introduced to 
avoid that inquiry, and that, when the ship has been stranded, 
the insurers consent to ascribe the loss to that cause " (e). 

In accordance with the foregoing decisions, where the policy 
contains a waiTanty to be free from particular average, unless 
the ship be stranded, and the ship is stranded at any time 
during the pendency of the risk, the policy is thenceforward to 
be read as though it had never contained the warranty (/). 
If, however, the vessel be stranded in the course of the voyage 
named in the policy, but before the commencement or after the 
termination of the risk, the liability of the underwriters will 
not be affected thereby. Thus, a policy of insurance was 
effected on hides shipped from Valparaiso for Bordeaux. In 
consequence of heavy weather the vessel put into Rio de 
Janeiro ; and the hides which formed the subject of the policy, 
being found to be badly damaged by sea-water, were con- 
demned and sold at that port. The ship subsequently 
proceeded on the voyage with the remainder of the cargo, 
and was stranded at the entrance of the River Garonne. In 
an action upon the policy it was held, that the warranty to be 
free of average was unaffected by the stranding, as that event 
had taken place after the determination of the risk. " The 
stranding," said Tindal, C.J., in the course of his judgment, 

(e) Per Ashurst, J., ibid. warranty had been written on the face 

(/) "The policy, after the strand- of it," per Tindal, C.J., in Eotix v. 
jjjOT must be construed as if no such it'alvador, 1 Bing. N. C. 636. 
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"which is made the condition of letting in an average loss, 
ought, upon the ordinary rules of construction, to be considered 
to mean a stranding which takes place after the adventure has 
commenced, and before it has terminated " (g). 

In the case last cited, it is to be noted that the risk upon 
the whole of the interest insured had expired before the 
stranding occuiTed ; but it may be asked— What would have 
been the effect if only a part of the hides had been sold at Rio, 
and the remainder had been on board the vessel when she 
stranded — ^Would the stranding under those circumstances 
have been retrospective, so as to admit a claim for the goods 
sold at Rio ? The same question may arise in different circum- 
stances, thus — Supposing that a policy were effected on a cargo 
of Memorandum articles, say, on corn, and the vessel were 
stranded at her port of destination, after a part of the cargo 
had been landed sea-damaged — would the stranding admit a 
claim in respect of the cargo already landed, or would it only 
erase the warranty as regards the portion still on board ? The 
question is a debateable one, and has elicited different views as 
to the answer which should be returned to it ; but the better 
and more general opinion seems to be, that the stranding in 
both the cases supposed would only be operative with respect 
to that portion of the cargo which was at risk when it occurred. 
The liability of underwriters in respect of those goods which 
had ceased to be at risk, either by arrival, or loss, before the 
occurrence of the stranding, would, it is thought, be unaffected 
by the happening of that condition. In support of this view it 
is to be observed, that it has been decided that the percentage 
of loss necessary to constitute a particular average on goods is 
to be computed upon the value of the goods on board at the 
time when the loss occurred {h) ; and it appears reasonable to 
infer that the condition by which an exception is removed is 
co-extensive with the exception itself. Of course, if goods are 
warranted free from average under a specified percentage, and 

{g) JRoux V. Salvador, 1 Bing. N. C. (h) JRohl v. Parr, 1 Esp. 445 ; and 

536 ; S. C. in error, 3 Bing. N. C. 266 see Phillips, 4th ed., s. 1774. 
—276. 
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the vessel is stranded after a part of the cargo has been dis- 
charged or sold sea-damaged, there is nothing in the foregoing 
opinion to prevent the damage, if any, accruing from the 
stranding from being added to the damage previously sustained 
to make up the amount necessary to constitute a claim; for 
the liability of the underwriter is to be ascertained at the end 
of the adventure. 

It has been held that the stranding of a lighter conveying 
goods from the ship to the shore is not a stranding of the ship 
within the Memorandum (i). 



VIIL—WHAT CONSTITUTES A STRANDING ? 

In view of the efficacy attaching to the stranding of the ship, 
it is important to ascertain what constitutes that condition 
within the Memorandum. 

The literal meaning of the word " stranded " is cast upon the 
strand or shore, as is sufficiently obvious. The framers of the 
Memorandum, in providing that the warranty to be free from 
particular average should not apply in the event of sti'anding, 
had probably in view a casualty of so serious a nature as to be 
akin to wreck, so that any damage sustained by the ship or 
cargo under such circumstances might fairly be attributed 
thereto, and not to the perishable nature of the subject in- 
sured (J). If such were the original intention, it was not ad- 
equately expressed by the words employed to give it effect ; for 
the stranding provision, interpreted literally, as it has been by 
the Courts, stands in no just relation to the damage admitted 
by it, but has assumed an arbitraiy character. 

A vessel is stranded, within the meaning of the Memorandum, 
when, in consequence of some unusual or accidental occurrence, 
she comes in contact with the ground, or other obstruction, and 
remains hard and fast upon it (k). In examining the conditions 

(i) Hbjfman v. MaraJuill, 2 Bing. K. (k) See McDougle v. Botfol Exchange 

G. 1383. Assurance Corporation, 4 Camp. 283, 

ij) See Stevens on Average, 203 ; 284 ; Kvnjgsford v. MarshaU, 8 Bing. 

Marshall on Insurance, 223, 224. 462. 
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which are necessaiy to constitute such a stranding, we have first 
to notice, that a literal lying upon the strand is not essential ; 
for, whether the ship be cast upon the shore of the sea, the bank 
of a river, a rock, a heap of stones or rubbish, piles driven into 
the shore, or the wreck of another vessel, is immaterial, so long 
as she comes into contact with and remains resting upon some 
hard substance in the manner about to be described. 

Two specific features are necessary in order that a grounding 
may amount to a stranding, within the meaning of the Memo- 
randum. 

1st. It is essential, to constitute a stranding, that the ground- 
ing should be accidental — not one which occurs in the ordinary 
course of navigation. To determine whether a grounding was 
ordinary or extraordinary, inquiry must be made as to whether 
the ship took the ground in the accustomed place and manner, 
as in a tidal harbour upon the ebb of the tide ; or, whether she 
took the ground in an unusual plaoe or manner, owing to the 
happening of something fortuitous. The circumstance that 
damage was or was not sustained by the ship or cargo through 
taking the ground, is in general immaterial in deciding as to 
the ordinary or extraordinary character of the grounding. A 
ship, in proceeding up the Cork river, took the ground several 
times owing to shallowness of water, and, on arrival at her dis- 
charging berth, she listed over and lay on her broadside for two 
whole tides, by which the ship and cargo were much injured. 
As, however, it appeared in evidence that to take the ground in 
the manner above mentioned was usual with all vessels of the 
same class in proceeding up Cork river, it was held that tlie 
grounding was not such as to erase the warranty (i). Circum- 
stances of an extraordinary nature, occurring in connection with 
an ordinary grounding, will not convert that class of grounding 
into a stranding, unless they afiect the mode in which the vessel 
takes the ground. A vessel grounded at Dunkirk, merely 
through the ebbing of the tide ; but, after she had settled, it 
was found that she had received injury by striking upon some 

(I) ffeame v. Edmunds, 1 Brod. &.Bing. 388. 
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hard substance. The Court, while allowing that any damage 
caused to ship or goods by this accident would be attributable 
to perils of the seas, hehl that the ordinary character of the 
grounding was not removed thereby (m). A different conclu- 
sion was anived at in a case where the mode of taking the 
gi'ound was aCFected by an accident. Thus, a vessel had 
grounded in the usual place and manner in a tidal river, but 
had afterwards, owing to the stretching of a rope, been moved 
somewhat astern by the force of the wind, so that she came 
into contact with a heap of rubbish and sustained damage. 
This was held to be a stranding within the meaning^ of the 
Memorandum (n). In the course of his judgment on that oc- 
casion, Lord Tenterden, C.J., made the following clear and com- 
prehensive statement with reference to the distinction between 
an ordinary and an extraordinary grounding : — " The rule 1 con- 
ceive to be this : where a vessel takes the ground in the ordi- 
nary and usual course of navigation and management in a tide 
river or harbour, upon the ebbing of the tide, or from natural 
deficiency of water, so that she may float again upon the flow of 
the tide or increase of water, such an event shall not be con- 
sidered a stranding within the sense of the Memorandum. But, 
where the ground is taken under any extraordinary circum- 
stances of time or place, by reason of some unusual or accidental 
occurrence, such an event shall be considered a stranding within 
the meaning of the Memorandum." Accordingly, where a 
vessel which was moored in a tidal harbour fell over and was 
stove in, on the ebb of the tide, owing to the rope by which she 
was lashed proving to be of insufficient strength, this also was 
held to be a stranding (o). An accidental circumstance which 
affects the pldce will have the same effect as one which affiects 
the manner of taking the ground, in converting what would 
otherwise be an ordinary into an extraordinary grounding. 
*This aspect of the case was dwelt upon by Tindal, C. J., in the 
course of his judgment in Kingsford v. MarshoM (p), of which 

[m) Kingsford v. Marshall, 8 Bing. (o) Bishop v. Pentland, 7 B. & Cr. 

468. 219. 

(n) JFella v. Hopumd, 3 B. & A. 20. {p) 8 Bing. 462. 
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the following is an extract : — '* We think the attention of the 
jury in the present case was called to the very point to which 
it ought to have been directed, viz., whether the grounding was 
such as the master and crew intended, that is merely by the 
ebbing of the tide in the ordinary course of navigation; or, 
whether the grounding in the particular spot where she took 
the ground was the effect of accident." The principle here laid 
down was applied in another case where a pilot, contrary to a 
caution given to him by the master against letting the vessel 
take the ground in the Mersey, moored her alongside the pier of 
the dock-basin in such a position that she would take the ground 
when the tide receded. Soon afterwards the vessel took the 
ground astern, and, the water leaving her, she fell over with 
such violence that many of her timbers were bilged and broken. 
The Court held that this was clearly a stranding, as the vessel 
had been taken out of the usual course and improperly moored 
in the place where the accident afterwards happened (q). 

It has been stated above that an ordinary may be converted 
into an extraordinary grounding by the occurrence of circum- 
stances of an accidental nature which affect the mode in which 
the vessel takes the ground. These extraordinary circumstances 
may attach either to the state of the ship or the state of the 
ground at the time of contact. Thus, where a vessel took the 
ground at a spot where it was customary for vessels to lie 
aground, but did so under extraordinary circumstances, and in 
such a disabled state that she suffered severe straining while lying 
in that position, it was held that she had stranded (r). So also, 
where, by a temporary change of circumstances, however caused, 
the bottom of a I'iver or harbour is in a particular place in a 
condition different from its ordinary condition, and thereby a 
vessel intended to take the ground comes to the ground at that 
place in a different manner from usual, that is a stranding 
within the Memorandum. Accordingly, a vessel was held to 
have stranded where, in taking the ground in a tidal harbour, 



(q) Carruthers v. Sydehothamf 4 M. (r) De Mattos v. Saunders, 1 Asp. 

& S. 77. Mar. L. C. 380. 
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instead of resting upon an even keel, sbe pitched by the head 
into a hole, which had been caused by the paddles of steamers 
in leaving the harbour at low tide, and the existence of which 
had not previously been discovered (s). 

2nd. The second essential feature in the constitution of a 
stranding is that the grounding must amount to a settling dovm 
upon the obstruction, as opposed to a mere " touch and go." A 
striking of the ship upon the ground, however violent, will not 
of itself suffice to constitute a stranding, nor will a mere tem- 
porary stoppage of the ship's way. On the other hand, the 
contention that "the centre of gravity of a vessel must be 
supported by the ground before it can be said that she is 
stranded " (t), appears to err on the side of undue stringency^ 
for, a vessel is as truly " stranded/* in the ordinary acceptation 
of the term, when she is hard and fast by one end, as when she 
is lying with her whole length upon the strand. In practice, it 
is deemed sufficient if a vessel is hard and fast without reference 
to the extent of her surface which is in actual contact with the 
obstiniction. 

No definite period can be fixed as the time during which a 
vessel must remain quiescent in order to have stranded. In 
one case which came before the Courts, it appeared that the 
vessel had struck upon a rock, and after remaining for a minute 
and a half, had floated off and proceeded upon her voyage. It 
was held by Lord EUenborough that this detention was insuffi- 
cient to erase the warranty ; for, a stranding meant " lying on 
the shore, or something analogous to that. To use a vulgar 
phrase, which has been applied to this subject, if it is ' touch 
and go ' with the ship, there is no stranding. It cannot be 
enough that the ship lay for a few minutes upon her beam-ends. 
Every striking must necessarily produce a retardation of the 
ship's motion. If, by the force of the elements, she is run 
aground and becomes stationary, it is immaterial whether this 
be on piles, on the muddy bank of a river, or on the rocks on 



(«) Letchftyrd v. Oldluxm, L. R. 5 Q. (0 Baily, Perils of the Sea, p. 180. 

B. D. 688. 
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the sea-shore ; but, a mere striking will not do, wheresoever 
that may happen " (u). As a mere striking the gi'ound, with a 
temporary stoppage, will not suflSce to constitute a sti-anding, 
so neither will it suflSce if the ship be dragged through the mud, 
or if she pass over a bar, bumping at intervals ; for, as was 
observed by Lord EUenborough in another case — " It is not 
merely touching the ground that constitutes stranding. If the 
ship touches and runs, that circumstance is not to be regarded. 
There, she is never in a quiescent state ; but, if she is forced 
ashore, or driven on a bank, and remains for any time on the 
ground, this is a stranding without reference to the degree of 
damage she may thereby sustain " (x). A bumping upon the 
ground at intervals will not amount to stranding, if the vessel 
were fully waterborne between the occasions of contact, because 
she cannot be said to be in a quiescent state ; but, if some por- 
tion of the vessel's bottom were in continuous contact with the 
ground, the bumping being occasioned by a heaving or rolling 
from side to side, it would doubtless suflBce. The shortest time 
which has been allowed by the Courts as suflScient to constitute 
a stranding, occurred in a case where it appeared that the vessel 
had struck upon a rock and remained from fifteen to twenty 
minutes. This was deemed a sufficiently long detention upon 
the ground to comply with the condition (y). 

Where a vessel is run ashore, as, for instance, to keep her 
from sinking, the grounding is equally a stranding, as where it 
is purely accidental (z). 



IX.— APPLICATION OF THE WARRANTY— WHERE 
ONLY A PART OF THE INTEREST INSURED 
IS AT RISK. 

In the event of a total loss or a particular average occurring 
while only a part of the interest insured is at risk, is the war- 

{u) McDougle v. JRoyal Exchange As- {y) Baker v. Toury^ 1 Stark. 436. 

surance Corporation, 4 Camp. 283, 284. («) Boumey v. Elmalie, 7 T. R. 216, 

(x) In Harman v. Vause^ see Am. note; Bamet y. Kensington, 7 T. R. 

4th ed. 740. 210. 
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ranty to be free from average to be construed ia relation to 
that pait or to the whole interest ? To make the question 
clear, v/e may state a case by way of illustmtion. Let it be 
supposed that a cargo of Memorandum articles is insured for a 
lump sum by a policy in the common form ; then the question 
above stated might arise in either of the following contin- 
gencies, viz. : — 

1st If, after the loading of a part of the cargo, and before 
the loading of the remainder, the ship, with the part cargo on 
board, were to be totally lost, without a stranding. 

2nd. If, after the discharge of a part of the cargo, and before 
the discharge of the remainder, the ship, with the part cargo on 
board, were totally lost, without a stranding. 

3rd. If, while only a part of the cargo were on board, a 
partial loss were sustained, amounting to the required per- 
centage on that part, but less than the required percentage 
upon the whole cargo, without a stranding. 

4th. If, while only a part of the cargo were on board, the 
vessel were stranded. 

Let us consider these several contingencies in succession, 
remembering that they are but different phases of the same 
question. In the first instance adduced, if the cargo were of 
com or some other subject free of all particular average, the 
question would arise as to whether the utter loss of a part of 
the cargo would be a partial or a total loss. A total loss occurs 
when the subject insured is entirely lost to the assured and the 
underwriter is liable for the full amount of his subscription. A 
total loss of paiii, being merely a partial loss of the whole, is, 
as we have seen, not recoverable under a " warranted " policy. 
Would the loss in question be a total loss, or only a partial 
loss ? It would evidently be a total loss ; for the part of the 
sum insured attaching to the cargo not on board at the time of 
the accident would be a short interest, upon the cancellation of 
which, the insurance would be reduced to one upon the cargo 
totally lost. 

The only difference between the first and second examples is 
that, in the fonner case, the full insured interest had never 
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been at risk, while in the latter it had been at risk, though the 
risk on a part had expired when the loss happened. This 
difference is immaterial to the question at issue ; for the ex- 
piration of the risk in the latter c^ise has the same effect as the 
declaration of a short interest in the former case, inasmuch as 
it reduces the subject insured to that which remained at risk at 
the time of loss. In each case then, alike, a total loss would be 
recoverable, because the subject insured at the time would have 
been totally lost. 

The principle which has been established in the first and 
second examples is clearly applicable to the third, and the 
conclusion is in that instance supported by a decided case. In 
Rohl V. Pan' (a), it appeared that a particular average on 
cargo, which had occurred before the ship was fully laden, 
amounted to the specified percentage upon the part cargo 
which was on board at the time of the accident, but was less 
than the required ratio, when applied to the whole cargo as 
ultimately shipped. The question was as to which of these 
modes of computing the percentage of loss should be adopted. 
The jury, after hearing evidence as to the usage, found, with 
the sanction of Lord Kenyon, that the calculation was to be 
made at the time when the loss happened, at which period the 
proportion in which the loss stood to the value of the cargo 
then on board was to regulate the claim. Upon the same prin- 
ciple, it was decided in the United States that, after a part of 
the cargo had been landed, the exception of loss under five per 
cent, was to be applied only to the portion remaining at risk (6). 
Now, it is obvious that the principle laid down in those cases is 
the same as that by which the first and second examples were 
held to be governed ; for, if a partial loss to the extent of, say 
one-twentieth, of the part cargo at risk at the time of the 



(a) Esp. 445. wLere, after the discharge of part of a 

(b) In The Mary Imid Insurance Co. cargo, insured "free from particular 
V. Bosley^ 9 Gill & J. 337 ; see Phillips, average," the remainder was seized by 
4th ed., § 1774. On the other hand, an enemy and had to be ransomed, that 
it was decided by the Supreme Coui-tof the loss was a partial one, excluded by 
the United States, in Grade v. The the warranty. This decision is disap- 
Maryland Insurance Co. (8 Cranch, 94) proved by Phillips, § 1774. 
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accident is to be deemed a particular average of five per cent., 
it follows that had the part cargo been wholly lost, there would 
have been a total loss. 

The fourth example has already been considered in treating 
upon the effect of stranding where only a part of the cargo is 
on board at the time (c) ; and there is therefore no need to 
refer to it again, excepting to note that the same principle is 
applicable to this as to the other cases supposed. 



X.— CUMULATIVE CLAIMS FOR PARTICULAR 

AVERAGE. 

A further question suggested by the Memorandum is as to 
whether successive partial losses arising from distinct accidents, 
occurring within the voyage or period insured, may be added 
together to make up the amount necessary to constitute a claim 
for particular average. This question, like that discussed in 
the previous section, Ls a very comprehensive one, and includes 
several issues, which, though differing in form, are funda- 
mentally the same. It will be advisable to separate and define 
those issues before proceeding with the consideration of the 
subject. 

1st. Is it open to the assured to add together successive 
partial losses arising from distinct accidents occurring under 
the same voyage policy to make up the amount required to 
constitute a claim ? 

2nd. Is the same course permissible in the case of successive 
partial losses occurring upon different voyages covered by a 
time policy ? 

3rd. Supposing that a claim has been settled for particular 
average arising from one or more accidents under a voyage 
policy, or upon one or more voyages under a time policy, is it 
open to the assured to recover for any further partial loss which 
may occur during the currency of the same policy, irrespective 
of percentage ? 

(c) AnUf sect. 7. 
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4th. Will a stranding erase the warranty to be " free from 
average, unless general " for the entire period covered by a 
time policy, or only in respect of the voyage upon which it 
occurs ? 

It is proposed to consider, first, how it appears that these 
questions should be decided upon general principles, and then 
to inquire how far they have been determined upon authority. 

It is essential to a correct apprehension of the subject that 
we should ascertain the precise sense in which the words 
** warranted free from average " are applied to the articles 
designated by the Memorandum. Now, when it is said that 
" Com, fish, salt, fruit, flour, and seed are warranted free from 
average, unless general," it is not meant that those articles are 
guaranteed absolutely free from partial loss, but the meaning is 
that they are so guaranteed relatively to the underwriter ; i.e., 
that they are warranted free from partial loss recoverable 
under the policy, or, in other words, free from dai/m for partial 
loss. In the next place, it is to be observed that, in the 
absence of any limitation of the term " average '* to partial loss 
arising from one accident or upon one voyage, it is to be pre- 
sumed that the assured is at liberty to draw the materials for a 
particular average claim from any or all of the accidents which 
may occur during the currency of the policy. Further, in the 
absence of any express stipulation or usage constituting each 
voyage a separate insurance, a time policy is, equally with a 
voyage policy, a unit ; so that, a stranding which takes place at 
any time during the currency of the policy should have- the 
effect of erasing the warranty from the contract. 

Hence, it is to be inferred that, in case of partial loss, it is 
optional with the assured, either to recover for the amount of 
the loss so soon as it is ascertained, or to wait until the expira- 
tion of the risk, and then lump together all the partial losses 
which may have occurred, so as to constitute one claim for 
particular average. If the former course be adopted, the lia- 
bility of the underwriter, with respect to the partial loss 
claimed, is wiped out on settlement thereof ; and, if any further 

partial loss arise under the same policy, in order to be recover- 

s 
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able, it should amount to the specified percentage, irrespective 
of the claim previously settled. 

Such being the state of the case when regarded from the 
standpoint of principle, it remains to inquire how far the ques- 
tions at issue have been determined by authority. In the 
adjustment of pai*ticular average on goods or freight, it is indis- 
putable that all the partial losses occurring in the course of the 
voyage may be amalgamated at the end of it to make up the 
required percentage ; and, indeed, in the CAse of damage to 
goods, no other course is in general practicable, for the amount 
of the damage cannot be ascertained until the cargo is dis- 
charged, and even then it is impossible to determine in what 
degree the damage is attributable to this or that accident. It 
has been expressly decided that the same rule is applicable to 
the adjustment of particular average on the ship insured by a 
voyage policy {d). It is to be noted that, in the case just cited, 
it was held that several partial losses, quite distinct as to time, 
place, and the nature of the loss, and each of which was in 
itself less than three per cent., might be amalgamated to 
amount to the standard of a claim. Analogy requires the 
adoption of the same rule with respect to partial loss arising 
upon different voyages under a time policy, as in the case of 
partial loss arising from different accidents upon a voyage 
policy ; and, in a decision recently given by the Queen's Bench 
Division, that analogy was expressly recognised and acted 
upon (e). This was an action to recover for a particular 
average upon a steamer, insured by a policy for twelve months. 



(d) Blackett v. Eoyal Exchange As- 
surance Co., 2 C. & J. 244. The ten- 
dency of the decisions in the United 
States Courts is to the same effect. 
Thus', in Donnell v. Colwmhian InsuV' 
ance Co,, Story, J., held that, notwith- 
standing the exception of loss under five 
per cent, on cargo, the assured mi^ht 
recover, if the partial losses arising 
during the voyage, though happening 
on different occasions, amounted in the 
aggregate to five per cent. ; and he in- 
timated a strong disposition to accord 
the same construction to policies on 



ship, remarking that he could not 
"well see how the same words are to 
receive an entirely different construc- 
tion as to the different subject-matters 
of insurance,** The conclusion arrived 
at by Phillips, in treating upon the 
subject, is that ** The weight of autho- 
rity leads to the conclusion that the ex- 
ception applies to the aggiegate of suc- 
cessive losses on ship, in the same 
manner as on cargo," 4th ed., § 1780. 

(c) Stewart Y. The Merchants' Afarine 
Insurances Co., L. R. 14 Q. B. D. 655. 
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with the commoa memorandum. The loss claimed was the 
2iggregate of several distinct partial losses on the ship, each of 
which occurred during a separate voyage, and each of which 
was by itself under the required percentage. The aggregate 
loss amounted, however, to the sum necessary to constitute a 
claim. The Court, while considering the question not free from 
doubt, held that distinct successive losses on the ship during 
the period insured, each less than three per cent, but amount- 
ing in the aggregate to more than three per cent, were not 
within the exception, and were to be borne by the underwriters. 
The opinion of Lord Lyndhurst, in a case already cited (/), 
aptly sets forth the attitude assumed by the Courts on this 
subject : — " The rule of construction as to exceptions is, that 
they ai'e to be taken most strongly against the party for whose 
benefit they are introduced. The words in which they are 
expressed are considered as his words, and, if he do not use 
words clearly to express his meaning, he is the person who 
ought to be the sufferer. The words here are ambiguous, 
capable of excluding every average which per se is under three 
pounds per cent, or capable of including every average, how- 
ever minute, if the aggregate of different averages come up to 
that amount." In the absence of a recognised usage to treat 
each accident under a voyage policy, or each voyage under a 
time policy, as though it were separately insured, the Courts 
have consistently declined to import such a condition into the 
policy (g). 

It is obvious that the fourth question, relative to the strand- 
ing of the ship under a time policy, must be decided upon the 
principles applicable-^o the previous issues. If the exception of 
particular average, when ocqumng in a time policy, is appli- 
cable to the whole period insured, without regard to the 
separate voyages performed during that period, the condition 



(/) BlcLckeU y. The Royal Exchange ditions as to average under three per 

Assurance Co.^ ubi sup, cerU. to be applicable to each voyaffe, 

ig) The following clause has been as if separately insured, and not to uie 

framed to express that condition, when whole time insured. " 
required: — "The warranty and con- 

8 2 
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upoQ the happening of which that exception is annulled mast 
be allowed equal scope. Besides^ to interpret a time policy as 
though it were a mere aggregate of voyage policies, would be 
to confuse contracts which are distinct in their nature. That 
distinction, which has been expressly recognised by the Courts 
in relation to the doctrine of seaworthiness, applies, with equal 
force, to the construction of the Memorandum. 



XL— COMPOSITION OF PARTICULAR AVERAGE 

ON SHIP. 

The general principles applicable to the adjustment of 
particular average on ship have already been stated and 
explained Qi) ; but, in this section, it is proposed to consider 
the application of those principles to certain exceptional cases, 
which have not yet been noticed. 

One such case occurs when the repairs are effected in a less 
expensive way than would have been necessary to restore the 
vessel to the condition she was in before the accident. For 
instance, where a ship has been dismasted, it may be deemed 
advisable, in affecting repairs, to alter her rig from that of a 
full-rigged ship to that of a bark, in which form, it may be 
presumed, the repairs will cost less. Or again, where beams 
have been broken by straining, the shipowner may decide, 
instead of renewing the beams, to scarph them, which mode of 
repair would be much cheaper than a renewal. Now, when 
the ship, after the repairs have been executed upon a reduced 
scale, as in the cases supposed, is as valuable as she would have 
been if restored to her former condition, the liability of the 
underwriter is limited to the actual cost of the repairs, adjusted 
in the usual way ; because, the assured is indemnified in respect 
of the loss by a payment to that extent. Thus, if the vessel 
when rigged as a bark, is as valuable as she was when rigged 
as a ship, the owner has sustained no loss by the conversion. 

(A) AriUf Ch. viii., sects. 2 — 8 ; Ch. ix., sect. 8. 



COMPOSITION OF PARTICULAR AVERAGE ON SHIP. 261 

If, however, the reverse were the case ; or, to take the other 
instance adduced, if the scarphing of the beams, though 
adequate to restore the injured part to its original strength, 
were so unsightly as to depreciate the value of the vessel for 
sale, the owner would be insufficiently compensated by a settle^ 
ment confined to the actual outlay. Accordingly, in that con- 
tingency, the assured would be entitled, in computing the claim 
under the policy, to add to the actual cost of the repairs the 
estimated diminution in the value of the vessel after repairs as 
compared with her value before the accident; provided that 
the combined amount were not in excess of the estimated cost 
of effecting ^complete repairs, less the usual deductions for im- 
provement. 

Another complication arises where repairs on account of 
shipowners and underwriters respectively are executed jointly 
at a less expense than would have been incurred if each repair 
had been executed independently of the other. Thus, for 
example, let it be supposed that a steamer breaks her propeller, 
in consequence of which she has to be placed in graving dock 
for its renewal. While there, the shipowners take the oppor- 
tunity to scrape and paint the vessel's bottom on their own 
account, which work is performed without prolonging the use 
of the dock or in any way interfering with the repairs which 
are being simultaneously effected to the propeller. In such a 
case, should the underwriters bear the entire dock dues, on the 
ground that it was necessary to incur them to repair the damage 
by sea perils ; or, should the owners participate in the expense 
on the ground that they have participated in the benefit ? 

Let us consider the question in its reverse application, with 
the aid of another illustration. On the arrival of a steamer at 
her port of destination, after the completion of a voyage, it is 
found requisite that she should be placed in graving dock for 
the ordinary scraping and painting of her bottom, and she is 
accordingly docked for that purpose alone. Stormy weather 
has been encountered on the voyage, in which the vessel sprang 
a leak, but no material damage is apprehended. When, how- 
ever, the vessel's bottom is sighted, it is discovei'ed that her 
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stem-post has been fractured by 8ea-peril& The repairs on 
account of owners and underwriters, respectively, are then 
simultaneously proceeded with and occupy eight days in all. 
Had the vessel only required scraping and painting, as originally 
contemplated, the work might have been done in three days. 
Had she only required the repairs to her stem-post, the full 
eight days would still have been occupied. Three days' dock 
hire have thus been saved by the joint execution of the repairs. 
Are the shipowners, or the underwriter, to have the benefit of 
this saving ; or, should both parties participate, and if so, in 
what proportions ? 

It is evident that the two cases above instanced should be 
determined upon the same general principle. Either, the 
original intention with which the ship was placed in the dry- 
dock should qualify the expense incurred in pursuance of that 
intention; or else, intention being discarded and fact alone 
regarded, owners and underwriters should be considered as 
partners in a joint undertaking. In the discussion of this 
question, we are fortunately not left to speculation, for the 
second of the cases instanced is not an imaginary but an actual 
one, which has recently been submitted to the Courts for 
adjudication (i). It is unnecessary to detail the various con- 
tentions on each side, further than to state that the effect of the 
underwriters' contention, if sustained, would have been to reduce 
the particular average below the percentage necessary to consti- 
tute a claim. The Divisional Court decided in favour of the 
defendants (the underwriters) ; but, on appeal, that decision 
was reversed, the Court of Appeal holding, by a majority, that 
the hire of the dock for the first three days, being common to 
the two operations, should be equally divided between the ship- 
owners and the underwriters, and that the remaining five days' 
hire, being applicable to the repair to the stern-post alone, 
should be charged in full to the underwriters. A different mode 
of division was suggested by Baggallay, L. J., who dissented from 

(t) The China Transpacific Steam Co. Gazette "Weekly Summary, 10th July, 
v. The MaHne Insurance Co,y Shipping 1885. 
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the majority of the Court of Appeal. He was of opinion that 
the actual expense incurred in the hire of the dock for the full 
time it was used should be apportioned over the sums for which 
the parties would respectively have been liable if each repair 
had been executed independently of the other, so as to give the 
shipowners and the underwriters a share of the saving pro- 
portionate to the stake which each had in the common 
enterprise. 

So far then as the law has been declared upon the point it ap- 
pears that when two distinct repairs, one on account of the assured 
and the other on account of underwriters, each of which is neces- 
sary at the time, are simultaneously eflfected to a ship in graving 
dock, the hire of the dock, in so far as it is common to the two 
operations, must be divided equally between the parties interested. 
This rule is to be applied irrespective of the question whether the 
ship was placed in dock with the intention of effecting either or 
both of the repairs. There is, however, no authority for the 
extension of the rule to cases other than those in which each 
repair is a necessary one ; and, it appears very doubtful whether 
the principle upon which the rule is based would admit of such 
an extension. If two distinct repairs are simultaneously effected 
in graving dock, one from necessity and the other for convenience, 
the obligation to incur and the liability to pay for the hire of 
the dock devolves upon the party who is responsible for the 
necessary repair. It may be that the other party will thus 
derive an incidental benefit, which may be regarded as an 
equitable reason why he should participate in the expense ; but 
the law does not usually take account of either indirect loss or 
gain in such matters. Were it to do so, many considerations 
would have to be weighed on both sides. For instance, in the 
case of the shipowner, the incidental advantage which he may 
obtain through the execution of some repair on his own account, 
which it is not strictly necessary but only convenient to effect 
while the ship is necessarily detained in graving dock on under- 
writers' account, may not unfairly be set off against the incidental 
disadvantage which he incurs through having his vessel laid up 
unemployed while the repairs are in progress. 



2(U TUB MEMORANDUM. 

In order to make up the amount required to constitute a 
claim for particular average on ship, the entire net cost of effect- 
ing the necessary repaii-s may be brought in^ less deduction for 
improvement, where made, and also, l3ss the proceeds of any old 
materials remaining after the repairs. In the event of overtime 
being worked to expedite the repairs, it appears reasonable that 
the underwriter should be charged with the increased expendi- 
ture resulting from its employment, so far as it is usual in the 
trade to adopt such means for securing despatch, but not so, if 
the expenditure is unusual or excessive ; for the general policy 
of the law of insurance sanctions and requires only that method 
of procedure which a prudent uninsured owner might be 
expected to adopt. 

Any extra expense which the shipowner may be put to in 
providing money to pay for the repairs, such as commissions on 
advances or bottomry premium, where justifiably incurred, is 
allowed as part of the cost of the repairs. In practice, *' neither 
interest nor commission (excepting bank commission) nor any 
other charge by way of agency or remuneration for trouble, is 
allowed to the shipowner in general average or particular 
average on ship, or as a special charge, in respect of payments 
made or services rendered at the port at which the managing 
owner for the time being resides" (k). The reason for this mle 
is that it is considered obligatory upon the shipowner to provide 
money for the ship's disbursements at her home port, though 
the same obligation does not rest upon him when extraordinary 
disbursements are incurred abroad which the funds at command 
are insufficient to defray. Accordingly, if the shipowner, to 
avoid bottomry or other extraordinary method of raising money, 
send out money or a letter of credit, he exceeds his recognised 
obligation, and is entitled to interest or a commission (I), 

The charges of surveyors, overlookers, or other agents em- 



(k) Per Rule of the Association of ration for services, if the claim arise out 

A\ erago Adj usters. of proceedings taken for his own benefit, 

(Z) As regards general average, the or in performance of his contract with 

shipowner is not entitled to any com- the shifipcrs of the cargo. Schtister v 

mission or payment hy way of rcmune- FktcJur, L. R. 3 Q. B. D. 418. 



AVERAGE WARRANTY ON GOODS. 265 

ployed to superintend the repairs and keep down expenses are 
not, in practice, admitted to constitute a claim, as they partake 
of the character of charges incurred under the sue and labour 
clause. Accordingly, such expenses are only allowed when there 
16 a claim on underwriters irrespective of them, and then only if 
reasonable in amount. No charge is admitted into the state- 
ment for the services, at the port of ownei-ship, of an overlooker 
who is in the regular employ of the owner ; for the shipowner is 
bound to render any services required by himself or his servants 
at that port. 



XIL— AVERAGE WARRANTY ON GOODS. 

Warranted free from particvZar average, unless the vessel 
or craft be stranded, sv/ak, or burnt, each craft or lighter 
being deemed a separate insurance. 

Underwriters, notwithstanding this warranty, to 'pay for 
any damage or loss caused by collision with any other ship or 
craft, and any special charges for warehouse rent, reshipping, 
or forwarding, for which they would otherwise be liable. 
Also to pay the insured value of any package or packages 
which may be totally lost in transhipment. 

Grounding in the Suez Canal not to be deemed a strand, 
but underwriters to pay any damage or loss which may be 
proved to have directly resulted therefrom (m). 

This warranty comprises three clauses, each of which requires 
separate consideration, though all relate to the same subject. 

The first clause is a modification of the common Memoran- 
dum ; and the reader will find in the comments upon that 
clause a sufficient explanation of its general scope and inten- 
tion. A warranty of this tenor is generally inserted in policies 
on goodsy when not eflfected on " all risks *' terms. The effect 

(m) The above is Lloyd's F. P. A. Associations. Other forms are in occa- 
clause, which has been adopted by the sional use. 
Liverpool and Glasgow Underwriters' 
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of its insertion is to place the subject insured on the same 
footing as the most perishable class of Memorandum articles, 
viz. com, fish, <t'C., inasmuch as it is wan'anted absolutely free 
from particular average, except in the event of the vessel or 
craft being stranded^ sunk, or burnt. It will be observed that 
the two contingencies last mentioned are here conjoined with 
that of stranding, as conditions, upon the happening of either 
of which, the warranty is to be annulled. By a sinking, as 
distinct from a atraTiding, of the vessel, is probably meant such 
a submersion that her hull is immersed at low water. The 
burning spoken of refers exclusively to the ship or craft ; and, 
therefore, a fire which is confined to the cargo does not destroy 
the warranty. In practice, a ship is considered to have been 
" burnt ** if any part of her fabric has been ignited by a " fire '' 
within the meaning of that term as used in the policy (n). The 
stranding, sinking, or burning of the ship, or of a lighter con- 
veying goods to or from her, will only expunge the warranty as 
regards those goods which are on board of the ship or lighter 
at the time (o). Thus if the ship be stranded, sunk, or burnt, 
with part of her cargo on board, and a further portion is lying 
in lighters, the waiTanty will only be erased as regards the 
goods in the ship ; or, if a lighter be stranded, sunk, or burnt, 
the warranty will be expunged as regards the goods on board 
of her, but it will remain in force as to goods which are on 
board of other lighters, or of the ship herself. While the goods 
are in craft or lighters, each craft or lighter load is to be 
deemed a separate insurance ; and consequently, if the whole 
of the goods shipped in a craft or lighter are lost by the opera- 
tion of a peril insured against, there will be, to that extent, a 
total loss recoverable under the policy. For instance, while 
the cargo is being conveyed from the shore to the ship in 
lighters, one of the lighters may be capsized, and the goods oh 
board of her thrown into the water. If the goods were not 
recovered, or, being recovered, were found so badly damaged as 
to involve their condemnation and sale at the port of shipment, 

(n) AnUy Ch. V., s. 4. (o) AnUj s. 7. 
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there would be a total loss recoverable by virtue of this pro- 
vision. If, however, any part of the goods, on recovery, were 
found fit to be carried to its destination in the ship, there 
would be no claim, as the loss would be an average and not a 
total one. Of course, if the lighter were stranded or sunk, in 
addition to being capsized, any partial loss suflered by the 
goods would be recoverable as particular average. 

In the second clause, it is to be observed, that the peril of 
collision is specified, not as a condition on the happening of 
which the warranty is to be expunged, but as a cause of partial 
loss for which the underwriters admit liability notwithstanding 
the warranty. If a collision occur, and it is afterwards found 
that the goods have sustained damage, the burden will rest 
upon the assured to prove that the damage was caused by the 
collision. Such damage, in order to be recoverable, must be 
the immediate result of the collision, not in respect of time, 
but of causation (p). For instance, if a ship, owing to damage 
received in collision, were to spring a leak, any damage arising 
from that cause would be recoverable, whether occurring at the 
time or subsequently, until the leak could be stopped ; but any 
further damage sustained by the cargo, owing to the straining 
of the ship in a storm, would not be recoverable, though the 
ship might not have been exposed to the storm, or might have 
been the better able to withstand it, but for the collision. 

By the same clause, the underwriters agree to pay their 
respective proportions of any warehouse rent and reshipping or 
forwarding charges, for which they would be liable if the war- 
ranty to be free from average were not in the policy. It was 
stated in a previous chapter (q) that a custom which prevailed 
among underwriters to pay charges of this nature under a 
" warranted " policy was not recognised by the Courts as bind- 
ing ; but, by the above agreement, that custom is placed on a 
valid basis by being made an express term of the contract. 

It is further agreed that, notwithstanding the warranty, 
there shall be a claim under the policy for " the insured value 

{p) Ante, Ch. V., s. 2. {q) Ch. VIII., s. 82. 



26'> AVfiRAGE CLAUSES. 

of any package or packages which may be totally lost in tran- 
shipment." As the term " transhipment " refers exclusively to 
the transfer of goods from one ship or vessel to another, it 
cannot be applied to the conveyance of cargo in lighters from 
the ship to the shore, or vice versd, so as to cover the loss of 
one or more packages in transit, as is sometimes contended for. 
A loss which occurs in the transfer of goods from the lighter to 
the ship, or from the ship to the lighter, will, however, be 
recoverable in the terms of this clause, if arising from a peril 
insured against. It is to be noticed that the exception here 
made is confined to cargo in packages, so that a loss of goods in 
bulk, such as grain, in course of transhipment, would not be 
recoverable. 

By the third clause, it is stipulated that grounding in the 
Suez Canal, which is a common and often a trivial occurrence, 
sliall not be deemed a stranding. The underwriters agree, 
however, to pay for " any damage or loss which may be proved 
to have directly resulted " from such grounding, which is thus 
placed upon the same footing as collision was by the terms of 
llie previous clause. In both cases, it is understood that any 
partial loss which arises will be adjusted in the usual way. 



XIIL— ABSOLUTE WARRANTY AGAINST 

AVERAGE. 

Wan^anted free from all average. 

This is the most stringent form of average warranty. The 
underwriter is exempted by it from general as well as par- 
ticular average, and remains liable only for total loss, absolute 
or constructive, or for particular charges incurred to avert that 
contingency. A shipmaster's eflfects are generally insured " war- 
ranted free from average," and by this clause the underwriter is 
of course exonerated from liability for partial loss ; but, inas- 
much as such efifects are always of a varied description, the loss 
of one or more articles, distinct in kind from those saved, will 
constitute a claim under the policy ; for, as was observed by 
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the Court in a case previously cited, it would be absurd to hold 
that a master could not recover for the loss of his chronometer 
because his clothes were saved (r). The same rule of sub- 
division is, as already explained, applicable in every case where 
articles of diflFerent species are insured jointly (s). 



Xir.— AVERAGE CLAUSES ON GOODS. 

The basis of all clauses enlarging the risk of particular 
average on goods is the common Memorandum, which admits 
partial loss in respect of all articles, excepting the more perish- 
able ones enumerated in the first clause, if it amount to certain 
specified percentages, which are computed upon the whole of 
each interest insured. Where goods are insured by a " clean 
policy," i,e, a policy which contains no modification of the 
Memorandum in either direction, a claim for deterioration or 
total loss of part must in general amount to a considerable sum 
before it attains the standard of a claim. 

To afford increased indemnity in respect of particular average 
by the admission of smaller claims, special clauses are frequently 
introduced, allowing the average to be computed on certain 
specified parts of the subject-matter insured, instead of upon 
the whole. As clauses of this kind are inserted for the benefit 
of the assured, they may not be construed to his disadvantage, 
so as to deprive him of any right which he would have pos- 
sessed without them (t). The assured has accordingly, in such 
cases, the option of claiming either upon each subdivision, or 
upon the whole of the subject-matter insured, as may be most 
to his interest. 

In the case of insurances upon manufactured goods, the usual 
clause inserted to extend the liability of underwriters for par- 
ticular average is "average payable on each package." The 
effect of this clause is to admit a claim for particular average 

(r) Duffy, Mackenaie, 3 C. B. N. S. (0 Hagedom v. Whitmore, 1 Stark. 

16. 157. 

(«) ArUe, Ch. VIII., s. 17. 
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on any one package, if it amount to the required percentage 
thereon. At the same time, as above stated, the assured is not 
deprived of his right of claiming upon the basis of the entire 
insured value, if that course is more to his advantage. For 
instance, let us suppose that two packages of equal value are 
insured for £100. If one package be damaged to the extent of 
£2, and the other be uninjured, the claim will be recoverable 
as an average on the separate package. On the other hand, if 
one package be damaged to the extent of £2, and the other to 
the extent of £1, the loss on the latter would be under an 
average on the separate package ; but the aggregate damage of 
£3 would be recoverable as amounting to the required per- 
centage upon the whole insured value. 

In the case of insurances on produce, the clauses in use are 
almost as various as the descriptions insured ; for the terms 
upon which average is allowed must of necessity be affected by 
the nature of the commodity and the value of the separate 
packages (u). It is customary "to pay average" on each ten 
bales cotton ; five bales wool ; fifty bags, ten hogsheads, or 
twenty barrels coffee ; ten chests, twenty half-chests, or forty 
boxes tea ; five hundred bags rice ; ten hogsheads tobacco ; and 
on each package of silk or indigo. To indicate the order in 
which the packages are to be arranged in series, the words 
" running landing numbers " are usually appended to the words 
expressive of the series. Thus, to take one such clause by way 
of example, the customary average clause on cotton is " Average 
payable on every ten bales running landing numbers." This 
method of arranging the series was doubtless devised upon the 
assumption that the packages would be numbered consecutively 
in the order in which they were landed, so that the damaged 
packages would occur promiscuously as they came to hand ; 
but a custom prevails in some ports, not to number the 
packages in the order in which they come out of the hold, but 
to adopt a peculiar method of numbering. The landing book 

{u) As a general rule, the intention subject-matter insured into parcels 
in framing average clauses on goods approximating as nearly as possible 
appears to have been to subdivide the to the value of £100 each. 



AVERAGE CLAUbES ON GOODS. 271 

is laid out in spaces corresponding with the number of packages 
to be landed, and the sound packages are numbered, beginning 
at No. 1, and so on forwards, while the damaged packages are 
numbered, beginning at the last number in the book, and so on 
backwards, the result being that the damaged bags are con- 
centrated in the later series. This an^angement operates to the 
disadvantage of the underwriters, as it places the damaged 
packages in the order most favourable for the establishment of 
a claim ; but there appears no reason to doubt that the method 
is binding, when it is the custom of the port, usage being 
admissible to explain what is meant by "landing numbers." 
The series is sometimes made to follow " running invoice num- 
bers," but this is an exceptional arrangement. 

In the reckoning of the series, diflferent marks or grades of 
the same species of goods are grouped ; but a distinct enumera- 
tion is made in the case of goods of diflferent species, or goods 
of the same species which are the property of diflferent persons, 
when insured jointly* For instance, if fifty-five bales cotton 
and forty-five bales wool were insured by the same policy, with 
the customaiy average clauses, and both parcels were sea- 
damaged, the enumeration of the cotton would be made distinct 
from that of the wool. If the cotton were landed before the 
wool, the enumeration for that interest would end at No. 55, 
and a new reckoning would be commenced for the wool. With 
respect to the cotton, there would be five complete series of ten 
bales each, with a final or " tail " series of five bales. When 
such a tail seriea occurs, as it must generally do, the practice is 
to allow the damage, if amounting to the required percentage 
upon the bales composing it, though under the amount which 
would be necessary to constitute a claim upon an entire series. 

In some cases, the average clause is so framed as to allow 
particular average, if amounting to the required percentage 
upon " each £100 value as landed." In that case, the series 
will consist in the quantity of the subject-matter which is 
represented by £100 of the insured value, and is reckoned in 
the order in which the goods are landed. A somewhat similar 
clause, inserted in policies on hemp and flax, is, "To pay 
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average on each mark or quality, or on each five tons as raised 
from the ship's hold separately/' 

Average clauses are sometimes imperfect or ambiguous, and 
are frequently so loosely framed as to leave a good deal open to 
conjecture in their application. One such clause is, '^ Average 
payable as customary," which is not infrequently inserted where 
there is no general or well-defined custom prevalent. Indeed, 
the clauses inserted are occasionally so framed as to be im- 
possible of application ; as, for instance, where the words 
"running landing numbers" occur in the average clause on 
goods insured to a port where no landing numbei*s are taken. 
Again, the number of packages constituting a series is some- 
times stated, without any mention of the order in which the 
series are to be reckoned, in which case, it may become ques- 
tionable as to whether landing or invoice numbers are to be 
followed. These are a few of the difficulties which adjusters 
have to contend with in the statement of claims for particular 
average. When the average clause is so framed as to be im- 
possible of application, the adjustment has to be approximated 
as nearly as possible to the mode prescribed, so as to give eflfect 
to the intentions of the parties. 



AVERAGE WARKANTIES ON THE SHIP. 

XV.— THE METALLING CLAUSE. 

Wai'ranted free from particular average below the load 
tcater-line, urUess occasioned by fire, or contact with ttome 
substance other than water. 

The " metalling clause," of which various forms in use (x), was 
framed to give effect to a practice which formerly prevailed 

(x) The above is ** Lloyd's Clause," "Warranted free from particiilar 

but the foUowing forms are also fre- average below the water, unless caused 
qnently used : — by injury to the stem or stem-post, or 
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amoDg underwriters to exclude from particular average the cost 
of re-metalling or other repairs to a ship below the water-line, 
unless caused by striking the ground, or by contact with some 
substance other than water. Upon the trial of an action to 
which that practice was pleaded as a defence, it was found by 
the jury, under the direction of Mellor, J., that no custom to 
that eflfect had been proved so universal as to constitute a bind- 
ing usage ; and the underwriters were held liable for the cost 
of re-caulking and re-coppering a ship's bottom which had been 
severely strained in stormy weather, but had not come into con- 
tact with any substance other than water (y). 

There being an apprehension among underwriters that the 
decision in the case above referred to would be used as a pre- 
text for the admission of claims for damage properly attributable 
to wear and tear, a special clause was drawn up to embody the 
custom which had proved invalid at law, and that clause is 
frequently inserted in policies upon wooden ships. 

The effect of inserting the "metalling clause" is to limit the 
liability of underwriters, in case of particular average, to the 
repair of damage above the water-line, unless the damage is 
caused by .fire, contact with some substance other than water, 
or (where that is excepted) injury to the stem or stem-post. 
Without that clause, it is obvious that underwriters are liable 
for the repair of all damage, whether above or below the water- 
line, which is caused by the operation of the perils insured 
against, if it amount to the required percentage, but not for 
deterioration from age, or wear and tear. 

The limit of the underwriters* liability for damage is 
differently defined in the various forms of this clause. In one 
clause it is the " load water-line ; " in a second, the " water ; *' 
and, in a third, the "marked load-line." The first and third 
lines specified are fixed, but the second is a variable one. The 
term load water-line signifies the vessel's actual draught on 

by fire, grounding, or contact with some stern-post, or by fire, grounding, or 

substance other than water. " contact with some substance other than 

** Warranted free from particular water." 

average below the marked load-line, {y) Harrisony. The Universal Marine 

unless caused by injury to the stem or. Insurance Co., 3 F. & F. 190. 
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the voyage insured, as ascertaiiied in smooth water, and 
generaUy entered in the log before sailiDg. The Tnarked load- 
line is the line marked upon the ship's sides by government regu- 
lation, to indicate her maximum load-draught ; and this limit, 
though it may differ from the previous one, is, of necessity, 
permanent for the voyage. On the other hand, the line of the 
water is continually varying with the list and motion of the 
vessel ; and the liability of underwriters for particular average, 
where the limit is so expressed, will depend upon whether the 
part of the ship injured by the perils insured against was above 
or below the level of the water when the damage occurred. If 
it were above, the repair would be admitted, but, if below, 
excluded, by the terms of this clause. 

The line indicated by the clause as the limit of the under- 
writers' liability, wherever it may be, extends through the ship 
from side to side, so as to exclude all damage occurring below 
it, whether to the inside or outside of the ship. Of course, if 
damage above the line cannot be made good without the execu- 
tion of some work below it, which would otherwise have been 
unnecessary, the latter will be allowable as part of the cost of 
repairing the former. 

In the event of a claim being made for damage below the 
prescribed limit, on the ground that it falls within the excep- 
tions, it is not sufficient to show that the ship was on fire, or 
has come into contact with some foreign substance, but it is 
incumbent upon the assured to prove that the damage was 
caused by one of the excepted perils. 

Supposing that a vessel sustains damage below the water-line, 
owing to the shifting of her cargo, — is the damage recoverable, 
as having been caused by " contact with some substance other 
than water?" The question requires to be answered with 
discrimination. It is obvious that the words invoked in support 
of the claim cannot include the ordinary contact of a ship 
with her cargo, anymore than ordinary grounding; but that 
they refer to an extraordinary or accidental contact, as by 
collision or stranding. Further, the ordinary strain exerted 
by the cargo upon the ship is liable to be enhanced by the 
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labouring of the ship in heavy weather, without converting 
the ordinary into an extraordinary contact, for the diflference 
is one of degree, and not of kind. To constitute an extra- 
ordinary contact, such as the words of this clause contem- 
plate, there must be either a contact of the vessel with some 
foreign substance, or a contact of the vessel with her own 
materials or cargo in an extraordinary way. If, then, owing to 
the operation of the perils insured against, the cargo breaks 
from its original stowage, and strikes against the inside of the 
vessel with violence, there seems no reason to doubt that the 
occurrence is such as to constitute an exception within the 
meaning of this clause, equally with an extraordinary contact 
with some external substance. 



XVL— TOTAL LOSS CLAUSE. 
Against the risk of total loss only. 

This clause is nearly identical with the warranty to be free 
from average, which has already been considered. In each 
case average, general or particular, is excluded, with expenses 
incurred under the suing and labouring clause appertaining 
thereto. In each case, also, total loss, actual or constructive, is 
included, with expenses incurred under the suing and labouring 
clause to avert that contingency. Thus, where a ship, insured 
" against total loss only," sustained damage which amounted to 
a constructive total loss, it was held that such a loss was, equally 
with an actual total loss, covered by the terms of the policy (z). 

It has been decided that salvage charges, not being within the 
suing and labouring clause, are not recoverable under, a policy 
effected " against the risk of total loss only " (a). Herein lies a 
probable ground of distinction between this clause and the 
warranty to be free from all average ; for salvage, if incurred as 
a particular charge, though excluded by the former, might, as it 

(2) Adartis v. Mackenzie, 1 Mar. L. (a) Dixon v. Sea Insuraiicc Co., 4 

C, 0. S. 272. Asp. Mar. L. C. 327. 
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(A; t^l^ fmilloulHt/i of tliow) c1auso«, sco Owen's ''Marine Insurance Notes and 
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chargeable to underwriters, in case of average, is to be allowed 
without any deduction for improvement. If some of the repairs 
to the ship are allowed in general average, and others as par- 
ticular average, any deductions " new for old " made in the 
adjustment of the former may be added in that of the latter ; 
for the assured is entitled to claim direct upon his underwriters 
for the whole cost of the repairs, where amounting to a claim 
leaving the latter to take credit for whatever portion may ulti- 
mately be recovered in general average. If, however, the whole 
cost of the repairs fall short of the amount required to consti- 
tute a claim for particular average, the assured can make no 
direct claim under his policies for the " thirds " deducted in the 
adjustment of the genera] average ; but, for the application of 
the general average to the policies, he may require the claim to 
be re-stated by the allowance of the repairs, without any deduc- 
tion " new for old," so that the underwriters who have agreed to 
do so may contribute upon that footing. 



CHAPTER X. 
MISCELLANEOUS CLAUSES. 

L~INTRODUCTORT REMARKS. 

The special clauses by means of which the common form of 
policy is adapted to the manifold exigencies of business hav^e, 
as far as possible, been stated and explained in connection with 
the parts of the contract to which they respectively refer. 
There are, however, many stipulations which, though not so 
intimately related as the foregoing to the original instrument, 
are occasionally added to its terms in order to express more 
particularly the agreement which has been entered into. It 
would be impracticable and indeed unnecessary to attempt a 
detailed examination of these clauses, some of which are of 
minor importance, while others are only used in exceptional 
cases. There are, however, a few special clauses which require 
to be noticed on account of the frequency of their use, or the im- 
portance of the conditions which they express ; and to a considera- 
tion of these, the closing chapter of this volume will be devoted. 



II.—RE-INSURANGE CLAUSE. 

Being a re-insuraiicCy subject to all clauses and conditions 
of the original policy or policies, and to pay as may be paid 
thereon. 

The practice of re-insurance was at one time prohibited by 
the statute law of this country, unless in the event of the insol- 
vency, bankruptcy, or decease of the insurer (a). The prohibition 

(rt) lOfieo. II.. c. 37, s. 4. 
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was removed in 1864 (b) ; and, by a subsequent enactment (c), 
the validity of a re-insurance was recognised as being equal with 
that of an oiiginal insurance. 

A policy of re-insurance is a contract which is entirely dis- 
tinct from the original policy ; consequently, the original assured 
has no claim in any event upon the rfe-insurer, and, apart from 
a special clause of the above tenor, the liability of the re-insurer 
is unaffected by the settlement of a loss by the original insurer. 

Where the fact that a risk is a re-insurance is not a material 
one, there is no necessity in law for the communication of that 
fact to the underwriters by the person who proposes the 
insurance, or for any reference thereto to be made in the 
policy (d). It is, however, usual to disclose the fact, and to 
insert in the re-insurance policy a clause to the above effect 
for the purpose of expressing the nature of the contract and 
assimilating the liability of the re-insurer to that of the original 
insurer. By the words "subject to all the clauses and con- 
ditions of the original policy," the terms of the primary 
insurance are incorporated in the re-insurance, without being 
set forth at length in the latter (e) ; and this incorporation 
extends to the implied as well as to the express conditions of 
the original policy (/). If, however, the re-insurance contain 
a special clause opposed to any of the terms of the original 
policy (as, for example, if the original insurance be subject to, 
and the re-insurance free from, particular average) the special 
clause will to that extent over-ride the general one. 

The re-insurer also agrees "to pay as may be paid thereon," 
i,e. on the original policy. Independently of these words the 
re-insurer would be liable, on proof, for any loss suffered by 
the original assured and covered by the re-insurance policy. 
The addition of the words in question must be presumed to 
have been made with the intention of giving a further advan- 
tage to the assured ; for some effect must if possible be given 

(6) By the 27 & 28 Vict. c. 56, s. 1. Co., L. R. 7 Q. B. D. 680. 
(c) 30 & 31 Vict. c. 23, s. 4. (/) Imperial Marine Insurance Co. 

{d) Mackejissie v. Whitworth, 3 Asp. v. Fire Insurance Corporation^ L. R. 

Mar. L. C. 81 ; anU, Ch. iv., s. 3. 4 C. P. D. 166. 
(«) Joyce V. Realm Marine Insurance 
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to words of obligation ; and sucb words are to be construed so 
as to impose a burden on the person who apparently assumes 
them as obligatory (jr). What then is the additional obligation 
which the re-insurer assumes by these words ? It Tirould appear 
that ho surrenders the right to dispute any loss which has been 
settled in good faith by the original underwriters, and agrees to 
pay his proportion of the amount thereof, on being satisfied that 
payment has been made under the original policy. This under- 
taking is, as already remarked, subject to the condition that 
the claim is one which is applicable to the re-insurauce ; for, if 
the loss settled under the original policy take place prior to the 
commencement or subsequent to the expiry of the re-insurance, 
or be excluded by the terms of the latter, the words " to pay as 
may be paid thereon " will have no effect. 

Where notice of abandonment has been given to the first 
insurers, it is not necessary that the notice should be repeated 
by the latter to their re-insurers so as to found a claim for a 
constructive total loss (A). 

What is the liability of the re-insurer under the sue and labour 
clause where the re-insurance is effected ''subject to all clauses 
and conditions of the original policy or policies, and to pay as 
may be paid thereon 1 " As no complete and final decision has 
been given on this question, we may consider tentatively how it 
should be answered upon the ordinary principles of constructioD, 
before proceeding to ascertain the extent to which it has been 
determined by authority. 

The characteristic feature of re-insurance is a transfer by one 
party to another of a risk assumed by insurance. The transfer 
comes about in this way, viz. that an underwriter who has 
entered into a contract of insurance, desiring to be relieved of 
the risk, contracts with another underwriter to insure him on 
the same terms as he has insured the original assured. To 
accomplish that object, the original underwriter effects with 
the re-insurer a contract of insurance upon the same terms as 
the original policy, comprising the usual agreement to indem- 

{g Per Brett, J., in Harris v. Scara- {h) Uzielli v. Boston Marine Insur- 

manga, 26 L. T. Rep. 801. ance Co., L. R. 15 Q. B. D. 11. 
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nify against loss, and the sue and labour clause. Let us 
endeavour to ascertain the extent to which such a contract will 
protect the original underwriter, first without, and then with, 
the addition of the special clause which stands at the head of 
this section. It may be assumed, for example, that the original 
insurance is for £1000, on 100 bales of cotton, so valued ; and 
that the re-insurance is upon the same terms. The interest 
covered by the re-insurance is the risk of loss on the cotton to 
which the original underwriter is subject to the extent of £1000. 
The re-insurer further agrees to pay any charges for the pre- 
vention of loss which may be incuiTed by " the assured, their 
factors, servants, and assigns." These words, construed literally 
refer to charges incurred by the original underwriter, who is 
the party assured by the re-insurance, and do not extend to the 
original assured, who is outside of the contract. Accordingly, 
unless a liberal construction is given to the sue and labour 
clause in the re-insurance policy, so that sei'vices rendered 
by the original assured, their factors, &c. to the original 
underwriters are to be taken by implication as rendered to 
the re-insurers, the charges attaching to those services will not 
be recoverable under the re-insurance policy. Any doubt which 
might otherwise exist as to the liability of the re-insurers for 
such charges is however removed by the insertion of the clause 
providing that the re-insurance shall be " subject to all clauses 
and conditions of the original policy," and that all payments 
made by the original insurer shall be refunded by the re-insurer. 
Nothing, as it would seem, can be clearer than the meaning of 
this arrangement. The re-insurer is subrogated into the position 
of the original insurer, so far as the chances of profit or loss are 
concerned, so that any loss or expense which devolves upon the 
latter is to be borne by the former. Accordingly, if for the 
prevention of loss a charge is incurred, for which the original 
underwriter is liable to the original assured, the former, on 
payment of the charge, is entitled to recover the amount from 
the re-insurer, for whose benefit it was in reality expended. The 
answer to the question at issue, suggested by the ordinary prin- 
ciples of construction, is, therefore, that the sue and labour 
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cianse, vht-a "Z^^mrr.n*^ In. a rr Tntmrarr ia jaxtapoHtioiiwith 
th** «pH!i;u i*ti&nj«e a2>j've gyrifteJy is to lie ixziiiiaaiood in an 
^.njw^'-ii aeniM*. ai a|ipiiiaibie tt» snj diarses viudi. waj be 
inrnrr'^i for the preventioa of lats^ wheder b^ Ae odginal or 

^l^^en we proofieii to inquize hnr £tf the qoestioii has been 
df^^rminKii hj ^rr.horixj. the answer is not ao dear. XTp to a 
certain point, imieei, the riling of the Covzts is in aeooidanoe 
wirh th'^ linei ab«JTe indicated. TIub the deosion in Madsenzie 
T. WI* U*rt/r*k ( ''), tiKjagh not an aotiioritj npon the point in 
qn^tion, bears opon it to a cooaidezable extent. In that case, 
a re-insmaDce baring been effected aimplj as an insurance " on 
cotton," it was held that the description was saflBcient io cover 
the interest insured, and that it was onnecessaiy to spexMj in 
the policy the fact that it was a re-insorance, as the liability of 
the nnderwriten was unaffected by the drcnnistanoe. Inthecase 
which has now to be stated, a diflEerent view was taken of the 
nature of the interest coTered by a re^insuranoe, as also of the 
effect of the suing and labouring clause when occurring in snch 
a contract. The owners of a ship insured her with underwriteis 
by a Lloyd's policy for £1,000, with the usual sue and labour 
clause. The underwriters effected a re-insurance with a French 
company, and the latter, in their turn, protected themselves by 
effecting with the defendants a re-insurance policy, which con- 
tained the sue and labour clause, and also the clause " subject 
to the same terms, clauses and conditions as tbe original policy 
or policies, and to pay as may be paid thereon, but to cover the 
risk of total loss only." The ship went ashore, and became a 
constructive total loss. The claim was compromised as between 
the assured and the original underwriters for 88 per cent; and 
tho underwriters took over the ship and instituted salvage 
oporations, which, however, were unsuccessful; for, after the 
procoeds realised were credited against the expenses incurred, 
there remained a deficit which was equal to 24 per cent, upon 
tho insured value. The loss sustained by the- original under- 
writors thus amounted in the aggi-egate to 112 per cent, but 

(i) 8 Asp. Mar. L. C. 88. 
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this tliey recovered from their re-insurers ; and the latter, having 
indemnified the original underwriters, sought to recover the 
sum which they had paid from the second re-insurers. The 
latter resisted the claim on various grounds, and an action was 
brought by the first re-insurers for its recovery. Judgment was 
given by the Divisional Court in favour of the plaintiffs for 
£1120 ; but, upon appeal, the judgment was varied, and the 
amount reduced to £1,000. The ground for this reduction, as 
stated by the Court of Appeal, was that, in the circumstances 
of the case, the expenses incurred in the salvage operations were 
not recoverable under the sue and labour clause in the final re- 
insurance, as the original underwriters were not " factors, ser- 
vants,*' or " assigns " of the ultimate re-insurers. In support of 
the allowance of the claim to the extent of a total loss, it was 
said that the -interest of the plaintiffs was the loss which they 
were liable to incur under their re-insurance, and that the loss 
actually incurred was composed, partly of the compromised 
claim on the ship, and partly of the charges incuiTcd under the 
sue and labour clause. It was held that the second re-insurers 
were liable to indemnify the first re-insurers for the aggi'egate 
loss sustained as above to the extent of the amount re-insured, 
viz., £1,000, but no further ; for the excess could only have been 
recovered if the sue and labour clause in the final re-insurance 
had been applicable to the expenses incurred in the salvage 
operations (k). 



{k) Uzielli v. Boston Marine Insur- 
ance Co,, L. R. 15 Q. B. B. 11. The 
facts of this case are so complicated 
and exceptional, that it would be un- 
safe to attempt to draw from the deci- 
sion any principle of general applica- 
tion, otherwise it might be inferred that 
the suing and labouring clause in a 
re-insurance policy is of very little 
value, in view of the fact that charges 
for the prevention of loss are usually 
incurred by the original assured, and 
not by the immediate assured, their 
factors, &c., who are alone recognised 
by the decision. From the report of 
the case, there appears no reason to 
doubt that the salvage operations were 
justifiably undertaken and prosecuted, 



or that the expenses incun*ed in those 
operations by the original underwriters, 
who were the assured of the first re- 
insurers, were properly recoverable by 
virtue of the suing and labouring 
clause in the first re-insurance policy. 
In point of fact, the claim for expenses 
had been settled under that policy ; 
and the second re-insurers had agreed 
** to pay as may be paid thereon. If 
the second re-insurance answered to 
the first re-insurance, point for point, 
as it appears to have done, then, ac- 
cording to the general principles of 
construction, the direct loss, as well as 
the expense incurred in suing and 
labouring, should have been equally 
recoverable under each policy, and the 
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IIL— WAIVER CLAUSE. 

It is erpresdy d^edared arid agreed {hat no acts of the 
irufurer or irutartd in recovering^ saving, or preserving the 
property insured, duiU be considered as avxiiver or a/xept- 
ance of ahanAonmenL 

The purpcHt of this stipalation is to enable either of the 
parties to the oontnurt, in the event of accident, to take action 
for the prevention or diminnti<Hi of loss, without meaning the 
risk of being compromised by so doing. The sning and labour- 
ing clause provides, as already explained, for the adoption by 
the assured of measures for the protection or recovery of the 
property, in the event of apprehended or actual loss, without 
prejudice to the insurance, but makes no reference to the effect 
of such measures upon abandonment. In the event of a notice 
of abandonment having been given but not accepted, it is pos- 
sible that without some such clause as the above, both the 
assured and the underwriters might be restrained from taking 
steps for the preservation of the property, the former from the 
fear that such action might operate as a waiver, and the latter 
from the fear that it might operate as an acceptance of aban- 
donment. 

To a certain extent, that apprehension would be unfounded, 
because it is open, either to the assured or to the underwriters, 
in case of accident, to take necessary steps for the safeguard or 
recovery of the property, without prejudice to the ultimate 
rights of either, in relation to abandonment. For instance, 
where a ship was stranded, and notice of abandonment was 
thereupon given to but declined by the underwriters, who how- 
ever sent an agent to the spot, by whom the ship was got off, 
taken to a place of safety, and repaired sufficiently to enable 
her to lie there in safety, it was held that the action of the 
underwriters did not imply an acceptance of abandonment, as it 

decision to the contrary must be under- port, or that the protection afforded 
stood to indicate, either that there by a re-insurance policy is not so corn- 
were some modifying circumstances plete as might have been supposed on 
which are not mentioned in the re- general grounds. 
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was quite consistent with the supposition that they acted merely 
as salvors (I), 

At the same time, it has been decided that, after a notice of 
abandonment has been given, the performance by the under- 
writer of any act which can only be justified under a right 
derived from abandonment, is decisive evidence of accept- 
ance (m). Thus, where underwriters upon a ship, on a loss 
occuiTing, and after notice of abandoment duly given, took pos- 
session of the ship by their agent, removed her to a place of 
safety, repaired her, and detained her in their custody without 
giving notice to the assured that they were acting on his behalf 
and declined the abandonment, it was held that their pro- 
ceedings amounted to a constructive acceptance of abandon- 
ment (n). 

Under these circumstances, the insertion of the "waiver 
clause " in policies is desirable in the common interest, so that, 
in case of need, either party may be free to take such action as 
may appear expedient for the prevention of loss. 



IV,— COLLISION LIABILITIES. 

The shipowner is answerable at common law for damages 
caused by the negligence of his servants in the course of their 
lawful employment to the full extent of the injury suflfered in 
person or property (o), but the amount of his liability is limited 
by statute. 

The statutory limitation of liability, as contained in the Mer- 
chant Shipping Acts, is as follows (p) : — 

" The owners of any ship, whether British or foreign, shall not, in cases 
where all or any of the following events occur without their actual fault or 
privity, that is to say, 

(?) Shepherd v. Henderson, L. R. 7 Canada v. Lcduc, 2 Asp. Mar. L. C. 

H. of L. 49. 338. 

(m) Peele v. Merchants iTisuraTice {o) See Maclachlan on the Law of 

Co., 3 Mason's C. C. Rep. 27 ;* cited Merchant Shipping, 2nded., p. 109. 

with approval in Shepherd v. Hendcr- {p) Merchant Shipping Act Amend - 

«07?, L. R. 7 H. of L. 63. ment Act, 1862, 25 & 26 Vict. c. 63, 

(w) Provincial Insurance Co, of s. 54. 
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Trii* H-fchilltj ot tie ^.Ivc^wua fur damages cansed by the 
tr^r.lzerxe of LLi ierr^JLii is not coTCfcd bv the ocHnmon form 
of pr.l.cT. i'-«% in -o far as that liabilitj is occasioiied bj oaUiskxi, 
itJ: rUk u §rjpenui<ied to the original instniment within certain 
>.[A:<,Ifif;d liri.it% by the Banning Down Clause, the tenns of which 
iviil pren^rntly engage oar attention. Before that sabject is 
f:uU:rf:tl upon, it will be advisable to set forth the mode in which 
i\ifs liabilities which devolre upon the shipowner are computed 



(ff) It >ias 1>een held tliat the words 
'' Uu\trtt\tt!f DAvigatioi)/' ui used in this 
fa',« tiori, fire not to be restricted to the 
ttfyUft^t^ut management of a ressel by 
ht'T ultiHUft and t^ew, but include faulty 
i»/tviKittion Arinina from the neglect of 
huy |>f;rMOU who has been employed by 
Omi Nliipowner in the constmction, 
ovKi look lug, or management of the 
iU\\i, Amiordingly, where a pin of the 
MliiiUfi'NU'(*ritig goar was misplaced, so 
tliiit ilif dhlp dul not answer her helm 
jirnjiiitly, and a coUiMion occurred, for 
^)ili<)i mIio wiiN found to blame, it was 
)m*IiI (liiit tho Nlilpownors were entitled 
tn A (huM'iui limiting their liability. 
Tim WuiKwnrtli, L. U. P. D. 20; 



5 Asp. liar. L. C. 326. 

(r) The tonnage, on the basis of 
which the maximum liability is to be 
computed, is that which appears on the 
ships official n^ister in force at the 
time when the damage is done. The 
Bione, 5 Asp. Mar. L. C. 347. From 
the gross tonnage a deduction is allowed 
for crew space, in the case boUi of 
steamers and sailing ships. The rules 
for calculating these deductions will be 
found in the Merchant Shipping Act, 
1854 (17 & 18 Vict. c. 104, s. 21), 
the Merchant Shipping Act Amend- 
ment Act, 1862 (25 & 26 Vict. c. 23, 
s. 54), and the Merchant Shipping 
Act, 1867 (80 k 31 Vict. c. 124). 
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and discharged, when a collision occurs for which he is either 
wholly or'partly responsible. 

In the first place, let us take the case where a collision 
between two ships is solely caused by the improper navigation 
of one of them. The owners of the defaulting ship thereupon 
become responsible for the loss or damage caused to the other 
ship, or to the cargo or effects on board of her, as well as for the 
loss or damage caused to the cargo or passeugers' effects on 
board of their own ship («). They are further answerable in 
damages for loss of life or personal injury caused by the 
collision {t). These claims have to be paid in full, if, in the 
aggregate, they do not exceed the maximum amount for which 
the owners of the defaulting ship are liable. If that amount be 
exceeded, the owners may institute a suit to limit their liability, 
in respect of material damages to £8 per ton, and in respect of 



(■9) Unless their liability for the loss 
or damage last specified is excluded by 
the terms of the contract As to what 
exceptions will suffice to relieve the 
shipowner from liability for non- 
dehvery of the cargo in case of col- 
lision, there has been considerable 
litigation. It is unquestionable that a 
purely accidental collision is covered 
by the exception, ** perils of the seas ** 
( Ruller V. Fisher, Abbott on Shipping, 
12th ed., p. 592) ; but a collision 
between two ships which is caused by 
the negligence of those in charge of 
either is not one of the *' perils of the 
seas" within the meaning of those 
words in the bill of lading ( WoodUy 
v. Mitchell, 5 Asp. Mar. L. C. 71). 
Sach expressions as '* perils of the 
seas," and "accidents or damage of 
the seas," in charter-parties and bUls 
of lading, have boon held not to exone- 
rate the shipowner from liability for 
damage through a collision occasioned 
by the negligence of the master or 
crew : Lloyd v. General Iron Screw 
Collier Co., 2 Mar. L. C. O. S. 32; 
3 H. & 0. 284 ; Gh%U v. General Iron 
Screw Collier Co., L. R. 1 C. P. 
600; 3 C. P. 476. Accordingly it 
^oM appear that the exception of 
"collision" will only exonerate the 
shipowner from liability where there is 



no fault on board of the carrying ship ; 
but, b^ the ** neglect clause,'' tne 
owner is freed from responsibility for 
loss or damage to cargo, through a col- 
lision caused by the negligence of his 
servants on board of the carrying ship. 
Where a vessel carrying a cargo under 
a bill of lading, with the two last 
specified exceptions, came into col- 
lision with another vessel belonging to 
the same owners, it was held that 
there was no liability under the con- 
tract of carriage, on account of the 
exceptions, but that the owners were 
liable in tort for the negligence of 
their servants on board the vessel not 
carrying the cargo. The Chartered 
Mercantile Bank of India v. The 
Netherlands India Steam Navigation 
Co., 5 Asp. Mar. L. C. 65. 

{t) The liability of the shipowner in 
damages for loss of life caused by the 
"wrongful act, neglect, or default" of 
his servants, arises from the provisions 
of Lord Campbell's Act The right of 
action derived from that enactment is 
a personal one, enforceable in the 
Common Law Courts, and does not in- 
clude an action in rem enforceable in 
the Admiralty Division ; Seward v. 
Owner of the Vera Cruz, 5 Asp. Mar. 
L. C. 386. 
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f' .'III tLutuskl faulx. WLfre two Teaaek oonie into ooSisMm itt! 
b.iL are Lrrj d t j blame, tlie Admirahr mle has aHrajs been to 
tit^t iLe ettire luas resalting from the qJliaan ms a co mmflt i 
1 »(» t/j be divided equallj betiraen the two fiupovnefs. A 
<J.Sereiit rul«r fjrxDeriT obtained at codudod law: but, bj the 
Jti'ilcature Act it was provided thai, in so fiir as the AdmiiahT 
rules were at Tariance with the rales observed in the Courts d 
oznmoQ law, the former should theDoeforward pievaiL The 
AflmiraJtj rule upon this point is, therdbre, now binding in aL 
the diribions of the High Court of JostioeL The mode in wfaidi 
an equal division of the aggregate loss is effected is a sini]de one. 
As regards the two shipowners, their respective damages are 
compared, and a moietj of the excess attaching to the owner 
who has suffered the greater damage is chaiged to the owner 
who has suffered the Jess damage, so as to equalize the loss 
between them. For instance, if shipowner A has suffered a loss 
of £8,000, and shipowner B. a loss of £4,000, a moiety of the 
excess sustained by the former, viz., £2,000 is paid by the latter, 
so that the final loss to each owner is £6,000. With respect if^ 
the loss sustained by the owners of the cargo, no set-off of the 
kind last mentioned is possible, unless in the exceptional case 
of the cargo in each ship being the property of the shipowner. 
Otherwise, the owner of each vessel is liable to pay a moiety of 
the damage caused to the cargo in the other vessel The other 
half damage is recoverable in each case by the owner of the 
cargo from the owner of the carrying ship, unless the latter has 
exempted himself from that liability by special exception in the 
contract of affreightment. However that may be, the theory of 
tho law, as will bo perceived, is to cast upon each shipowner an 
eciual share of the common loss resulting from the collision. If 
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there be any other damages, to which the rule aforesaid is appli- 
cable, they must be divided between the respective shipowners 
upon the same principle. 

Hitherto, we have been supposing a case in which the 
aggregate damages devolving upon each shipowner are within 
the amount of his statutory liability; but we have now to 
inquire how the relative positions of the parties are affected, 
when one of the shipowners, foreseeing tliat the claims to be 
made upon him will exceed the maxi'tnum amount of his 
indebtedness, takes steps to limit his liability as provided by 
the statute. In the first place, it is settled law (u), that the 
application of the statutory limitation of liability makes no 
difference in the mode in which the respective claims are to be 
stated. Each claimant is to compute the amount due to him 
upon the same principle as he would have adopted if the ship- 
owner had taken no steps to limit his liability, and, on making 
good his demand, will be entitled to receive payment out of the 
fund which represents the sum total of the shipowner s indebted- 
ness, rateably with the other persons who have established their 
claims to participate therein. The mode in which the claims 
of the owners of the ship and cargo respectively are to be com- 
puted has already been stated, viz., that, as regards the ship, the 
owner of the ship which has received the greater damage is 
entitled to prove for a moiety of the excess, and that, as regards 
the cargo, the owners are entitled to prove for the amount of 
their half damages. It was for some time a matter in dispute as 
to whether, as between the respective shipowners, the settlement 
of the damages mutually sustained should be made upon the 
principle of a single liability, or upon that of cross liabilities ; 
but, after some variation in the authorities, it has been finally 
decided that the former principle is the one applicable in all 
cases of mutual fault {x). The dispute arose with reference to 

(w) The statutoiy limitation of lia- or to which he would not have been 

bility operates for the benefit of the so 'answerable,' if the Act had not 

shipowner who avails himself of it, by passed." Per Selborne, L.C , in 2'he 

limiting the maximum amount of his Stoomvaart Maatschajyjjy NederUxnd v. 

liability, but **does not make him in Peninsular and Oriental Steam Navi- 

any case 'answerable in damages' upon gation Co., L. R. 7 H. of L. 800. 

any principle, or to any extent upon (w) The question as to which of these 

U 
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iitaiUftfU h;«i the f/yrrftci one was first 
brought U;for« the Court* in the case 

<if (ijMjtrnfin v, 7'he JU/yal Netherlands 
Htt'nm SnvhjafUm Co. (h. R. 4 P. D. 
iti7), wUt'ti iho hitc MaHter of the 
UnlUf (UiUvi'tiun Judgment in the 
i'hnw't'iy DIvhIoM, MHerUnl the prin- 
(tipio oC » «if^Y//^ HahilUy. This decision 
Wtt« r«vi'i«m( by th« (Vnirtof Appeal, 
Mmtt, I <..)., (tiNNdiiting. The quoRtion 
WHM liKtilti brought foi-wHrd in the case 
III* Tint ShomvaaH Afaattirhappy Neder- 
fiimi V, Thn Pniituiufar and (hHetUal 
tShtim tS'nviffntion To., which, in its 
iHiiltT «tHf(«»H, wns, of noooflsity, 
t(oviM'uml by Oio duoiNion of the Court 
M App<<nl III tlio prootHling case ; and 



it was only when the suit reached the 
House of Lords that an opportonity 
was afforded for the re-consideration of 
the point at issue. The House of 
Lords, over-mliiig the judgment of the 
Court of Appeal in the previous case, 
re-affirmed the principle of a single 
liability, thus indorsing the view origi- 
nally taken by Sir George Jessel 
(L. R. 7 H. of L. 800). The Supreme 
Court of the United States, in a 
]>arallel case, has come to the same 
conclusion as that arrived at by the 
highest British tribunal (T?ui Ella 
Warhy v. The North Star, New York 
Maritime Hegister, 22nd Nov., 1882). 
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Although the principle which has thus been affirmed is one of 
general application, it only affects the relative positions of the 
parties, where, owing to a limitation of liability having been 
obtained under the Act, or, it may be, owing to some othejr 
cause, such as insolvency, one of the shipowners fails to bear a 
moiety of the common loss ; for it is evident that where each 
party pays in full the amount required to indemnify the other 
to the extent of one-half of the loss which the latter Las 
sustained, it is immaterial whether this be done upon the 
principle of a single liability or of cross liabilities, as either 
method would have the practical result. Where, however, the 
maximum liability of one shipowner is so much less than the 
half damages sustained by the other, that the former is 
'" answerable in damages *' to the latter for the same amount 
whether his own half damages are set-off in account or not, the 
mode of settlement has a practical bearing upon the result ; 
because, upon the principle of cross liabilities, the first ship- 
owner would have recovered his own half damages, whereas 
upon the principle of a single liability they are lost in the set- 
off. An example may help to elucidate this point. Let it be 
supposed that two vessels, A. and B., come into collision through 
mutual fault, and that the damages are ordered to be divided 
A.'s half damages are £2,000, and her maximum liability per 
statute is £10,000. B.'s half damages are £12,000. Upon the 
principle of cross liabilities, B. would receive from A. £10,000 
and would pay to A. £2,000, leaving a balance of £8,000 in 
favour of B. Upon the principle of a single liability, the half 
damages of A would first be deducted from the half damages 
of B., and the difference, amounting to £10,000, would be 
payable by A. to B. Thus we perceive that, upon the principle 
of a single liability, B. makes a net recovery of £2,000 more 
than would have been obtained if the settlement had been 
made upon the principle of cross liabilities, and that the said 
£2,000 consists in A.'s half damages, which, according to tl\e 
former of those methods, is lost in the set-off {y). 

{y) For furth&r examples of the application of this priuciple, see Appendix L 

u 2 
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It having been determined that, in all cases of collision 
through mutual fault, where the damages are to be divided, the 
settlement as between the respective shipowners is to be regu- 
lated by the principle of a single liability, it follows that, where 
the statutory limitation is applied in reduction of the damages 
recoverable, the shipowner in whose favour the balance is struck 
is entitled to 'prove for the amount thereof, and to receive 
payment thereon, pari passu with the other claimants, out of 
the fund which represents the maodmum liability of the other 
shipowner. 

The shipowner is liable, in addition to the amount of his 
statutory liability, for interest upon the same, which is usually 
reckoned at the rate of four per cent per annum, from the 
date of the collision until payment. He is also liable, beyond 
the statutory amount, for the costs of the action, so far as he is 
ordered by the Court to pay them. 



v.— THE RUNNING DOWN CLAUSE. 

Having considered the nature and extent of the shipowner's 
liability to make compensation for damages resulting from 
collision, we proceed to make inquiry as to the mode in which 
that liability may be covered by insurance. It has already been 
observed that this risk is not included by the common form of 
policy, but is ingrafted upon it by a special stipulation which is 
termed the " running down " or " collision " clause. There are 
so many diflFerent forms of this stipulation in use as to preclude 
any attempt to deal with them collectively. It is, therefore, 
proposed to select two of the forms which are most generally 
used as a basis for the explanation of those conditions which are 
common to all agreements of this nature. Other clauses in 
occasional use will be given at length in Appendix II., with a 
brief explanation of the special characteristics of each. 

(1.) And it is further agreed, that if the ship hereby assured 
shall come into collision with any other ship or vessel, and 
the assured shall in consequen/^ thereof become liable to pay, 
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and shall pay to the persons interested vn such other ship o^^ 
vessel, or in the freight thereof, or in the goods or effects on 
hoard thereof any sum or sums not exceeding the value of the 
said vessel lierehy asswred, We, the assurers, will severally 
pay the assured such proportion of three-fourths of the sum so 
paid as our respective subscriptions hereto hear to the value of 
the said ship. 

And in cases where the liability of the ship has been con- 
tested, with the consent, in writing, of two-thirds of the sub' 
sci^bers to this Policy in amount, we will also pay a like 
proportion of three-fourth parts of the costs thereby incurred 
or paid. 

Provided also, thai this clause shall in no case extend to 
any sum which the insured mxiy become liable to pay or shall 
pay in respect of loss of life or personal injury to individuals 
for any cause whatever (z). 

The terms of this clause may easily be arranged under the 
following heads, which will also afford a convenient order for 
the consideration of its principal conditions : — 

1st. The occasion when the Running Down Clause becomes 
operative ; 2nd, the nature of the damages covered by it ; 
3rd, the extent to which damages are admissible ; 4th, the 
proportion of the admitted sum which is claimable from under- 
writers ; 5th, the basis for contribution ; and 6th, the agree- 
ment as to costs. 

1st, The occasion when the clause becomes operative is that 
of a collision of the ship insured " with any other ship or vessel." 
To constitute a collision, in the literal sense of the word, there 
must be a striking together of the two ships, and this involves 
an actual contact of the one with the other. Of course, it is 
not essential that the hulls should come into contact ; for, if one 



(2) This form or some other, the 
same in substance, and almost identi- 
cal in terms, is extensively used in 
Loiidon, especially for insertion in 
steamers' policies, with respect to 
which it may be regarded as the 
common form. It is also occasionally 
used elsewhere, when stipulated for. 



When the clause occurs in companies' 
policies, the words "this company" 
are substituted for **we, the assurers," 
and the agreement as to costs roads, 
"with our consent, in writing," in 
place of " with the consent, in writing, 
of two-thirds of the subscribers to this 
policy in amount. " 
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vessel strike the other with any part of her fabric, whether in 
hull or materials, it will suffice. It may happen that one ship 
will cause damage to a second by driving against her an inter- 
vening vessel, floating timber, or any other hard substance that 
may come in the way, so as to cause damage to the second ship, 
without coming into actual contact with her. It is obvious 
that, if the ship which causes the damage is in fault, her owner 
is equally liable in damages whether the blow be direct or 
indirect ; and a case of this kind, though not within the letter, 
is comprehended by the spirit of the Running Down Clause. 
Again, one ship, by colliding with a second, may force the latter 
against a third vessel, or against a wharf, or may drive her 
ashore. In that case it is clear that any damages which the 
owner of the first ship may become liable to pay to the owner 
of the second ship, or of the cargo on board of her, though 
directly arising from the contact of the second ship with the 
third ship, the wharf, or the ground, are, equally with those 
directly arising from the contact with the first ship, consequent 
upon the collision with the latter. 

Damage caused by the ship insured to wharves, piers, jetties, 
or similar structures, for which the shipowner is liable, is not 
admissible by the terms of the Running Down Clause, as it is 
not caused by collision with '* any other ship or vessel." 

Again, it is possible that the owners of one ship may become 
answerable to the owners of another, for damage caused by 
improper navigation, without the two ships having been in 
collision. For instance, the bad navigation of the first ship 
may cause the second ship to run into a third, or to go ashore. 
In that case, any sum which the owners of the defaulting ship 
might have to pay to the owners of either of the other ships, 
would not be recoverable under the Running Down Clause, not 
having been incurred in consequence of collision. 

2nd. The nature of the damages covered consists in any sum 
or sums of money which the assured shall, in consequence of 
the collision of the ship insured with any other ship or vessel, 
" become liable to pay, and shall pay to the persons interested 
in such other ship or vessel, or in the freight thereof, or in the 



THE RUNNING DOWN CLAUSE. 295 

goods or effects on board thereof/* By these words, coupled 
with the proviso at the end of the clause, the liability of under- 
writers is limited to payments made in respect of material 
damages, damages for loss of life or personal injury being ex- 
pressly excepted. There is also a limitation of the material 
damages recoverable to those sustained by the parties interested 
in the other ship, or in her freight, or in the goods or effects on 
board of her. Any loss or damage to either of those subjects, in 
respect of which the assured incurs liability, and for which he 
pays, is recoverable; but the terms of the "running down" 
clause do not apply to payments which the assured may, in con- 
sequence of collision, become liable to make for loss or damage to 
the cargo in the ship insured (a). It is further to be observed, that 
no loss or damage is recoverable unless the assured has incurred 
liability in respect of it, nor until he has paid for it ; conse- 
quently, if damages be allowed in error, they will not be recover- 
able, nor will any amount for which the assured may become 
liable, be claimable from underwriters until it is paid. 

By the terms of the Running Down Clause, the liability of 
the underwriter is made contingent upon that of the ship- 
owner. Accordingly, it is the amount of damages for which the 
shipowner is legally answerable which becomes, upon payment, 
the subject of a claim under the clause. In the event of a 
collision between two vessels, caused by mutual fault, it is 
settled law, as shown in the previous section, that only one of 
the shipowners is answerable in damages to the other, and that 
the liability so incurred is for the balance which results from a 
set-off of the respective half damages against each other. That 
balance is accordingly the amount which can alone be claimed 
under the terms of this clause (6). 

3rd. The extent to which damages are admissible is, in 



(a) The clause is sometimes so Clause No. 5. 
framed as to include any payments (b) This is, however, a disputed 
which the assured may have to make point. For particulars of the difference 
for damage by collision, whether to the of opinion which exists upon the sub- 
owners of the other ship, or to the ject, and a more explicit statement of 
owners of the goods or effects on board the reasons which support the conclu- 
either vessel. See Appendix II , sion above expressed, see Appendix I. 
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the terms of the clause under review, limited only by " the 
value of the said vessel hereby assured," by which expression 
is to be understood the policy value. 

4th. The proportion of the admitted sum claimahle from 
underwriters is three-fourths of the sum paid by the assured, 
and admissible under the terms of the clause. 

5th. The basis for contHhution is identical with the limit to 
the amount of damages admissible, being the policy value in each 
case alike. The effect of this and the two previous couditioDS, 
in conjunction, is to fix the maxiTnum liability of underwriters 
in any one case, irrespective of costs, at seventy-five per ce?if. on 
the insured value. 

6th. T}ie agreement as to costs, — ^Apart from an express 
undertaking to pay or contribute to such charges, there is no 
liability on the part of underwriters in respect of costs incurred 
by the assured in defending a collision suit, though that couree 
has been adopted with their consent in writing (c) ; and some 
stipulation on the subject is therefore necessary if costs are to 
be covered. By the above condition, the agreement for the pay- 
ment of the law charges incurred, is made conditional upon the 
written consent of the subscribers for two-thirds of the amonnt 
insured having been obtained to the contesting of the liability 
of the ship. The usual course is for the assured, before enter- 
ing upon the defence of an action for collision damages, to have 
a memorandum sanctioning that course initialled by the under- 
writers concerned. Provided the required consent has been 
obtained, the underwriters agree to contribute to the costs in 
the same proportion as they would contribute to the damag3S, 
in the event of the shipowner being held liable for the same. 

(2.) And it is further agreed, that if the ship hereby insured 
shall come into collision with any other ship or vessel, and the 
insured shall in consequence thereof become liahle to pay, and 
shall pay, to the persons interested in such other ship or vessel, 
or in the freight thereof, or in the goods or effects on board 
thereof, any sum or sums of money not exceeding the value of the 

(c) Xeno8 V. Fox, L. R. 4 C. P. 665. 
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shiphereby assured, calculated at the rate of eight pound's per ton 
on her registered tonnage, we will severally pay the assured such 
proportion of three- fourths of the sum so paid as our respective 
subscriptions hereto bear to the value of the ship hereby assured, 
calculated at the rate of eight pounds per ton, 09* if the value 
hereby declared amounts to a larger sum, then to such declared 
xalue, and in cases where the liability of the ship has been con- 
tested with our consent in writing, we will also pay a like 
propoiiion of three-fourth parts of the costs thereby incui^^ed, 
or paid, provided also, that this clause shall in no case extend 
to any sum which the insured may become liable to pay or 
shall pay in respect of loss of life or personal injui^ to indi- 
viduals for any cause whatsoever {d). 

In considering this form, we may confine our attention to those 
conditions which distinguish it from the preceding one. There 
is no diflFerence between the two in respect of either the occasion 
when the clause becomes operative, the nature of the damages 
-covered by it, or the proportion of the admitted sum claimable 
from underwriters. There is a slight variation in the agreement 
as to costs, the recovery of the three-fourths of which is made 
conditional upon the consent of all the underwriters (in place of 
the consent of underwriters for two-thirds of the sum insured) 
having been obtained to the contesting of the ship's liability. 

The chief divergence between this clause and the preceding 
one, occurs however with respect to the extent to which damages 
are admissible, and the basis for contribution. The amount of 
damages admissible is, in the terms of this clause, limited to 
**the value of the ship hereby assured, calculated at the rate of 
eight pounds per ton on her registered tonnage," as against " the 
value of the said vessel hereby assured," in the terms of the pre- 
ceding clause. To put it shortly, by Clause No. 1, damages are 



(d) This clause is in the form origi- superseded by other forms, though 

naUy recommended by the Committee still extensively^ employed, especiaUy 

of Lloyd's, after communication with in the case of insurances upon sailing 

the Liverpool Underwriters' Associa- ships. In Liverpool and Glas;<ow it is 

tion, and the Salvage Association. So the common form, but other forms are 

far as regards its use in London, it occasionally used, by special agree- 

has to a considerable extent been ment. 
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* - .". ;• ». Ti .- *f •^ -'•j*--'"Trr*i : ts^ Ii ^ .' ri r:> iLau in all casts 
"» -»".** • .•* ♦: :• v-i»tr ^1. Lais' ":»r*^. rir La.' 1-* in dama£;tfS on 
^ ••• •* ".'. .r :• ... . c. J* ^'li^ L-T*i *.: L'k ^ lizi-stli of iLe statutorr 
1 :. '.L* z. .c —I.' *T ij: cLt*! zj Er>--c Iat, the limit impost^l 
; J '. . -» :a--^ ":•. *.: r k:.* .il :•: i.Lr:.fc^-Ets adoalssible, is saiii- 
r-'.'j "• .". •. ■ I..*- * *"-r * .1.1 ZL-'JL in:.«:;::i :,:r which theship- 
.*>r ni-L :*r 1-.: i^-^^-n.-r. Wi^rr.rii-werer. the sKipjwner 
>-i^.-':. *'*..! *-.i^l' :c 11^: "i.T.itAUoi;, as, for instance, in 
l_T rT .!.: .c t-r *:i:.c f.r in-KT-rfS t*r:i^ determined bvthe 
-iw .: a f.r- _r. ^ix'rr^ w':/.:} i:^e> D.t rec^'gnise the limita- 

• I. ' . :*' «e •f-*:': f :l*-s v:TLi:ti-:a elat 1«^ to shut out a part 

• •■ :: *: :i:..--ir:. T*kr. f r ex 2:1 le. the case of an action broogLt 
i'.r tL- ivcwtry ct' c* il-^::n dim apes against a steamer of high 
Mi. le l-rf.re a iire's^ tri; :::ial which recognises no limit of 
lia: ili'j C'tL-r tLai. the acr^^I ralueof the ship which has done 
thv 'i'A:*-2i«'e- TLe -L:t«~ wiier mi^ht, in such a case, be held answer* 
af/.e in dari^ajtrs to iLe extent of £^ or £30 per ton, while he 
Cmui i *jn\v claioi Cfc>3;r»en>aiion nnder this clause on the footing 
of £.> i^-r ton, th*j'igb f jIjt in-^ured. Had the previous clause 
l^-en the one in-ertcd in the policy, the damages woidd have 
W^n admissible up to the amount of the policy value, subject 
to the deduction of one fourth common to both clauses. 

The other chief difference between this clause and the pre- 
c^^ling one occurs in the basis for contribution, which is, in the 
case of this clause, either the amount of the statutory limita- 
tion, or the policy value, whichever is the greater. It results 
from this arrangement that, whenever the policy value is on a 
scale less than eight pounds per registered ton, the assured can- 
not recover the full amount of the three-fourths of the damages 
admissible, because the value for contribution is raised to an 

(e) ThiH inability ia not confined to not a ** recognised British ship," and 

tlin criHn of an action brought under cannot avail herself of the limitation of 

fnn«ji(ti Inw, but may occur under liability allowed by s. 64 of the Mer- 

ItHtiNli jiniMliution. Thus, it has chant Shipping Act Auiendmeut Act, 

b«^M h«ld that a vchw;!, at the time of 1862 ; the Andalusian, 4 Asp. Mar. 

lior litutich, nnd before registration, is L. C. 22. 
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amount equal to eight pounds per ton, so that a portion of the 
claim i» thrown out. The working out of this principle is fully 
exhibited in the tabular statement given in Appendix It, from 
which one case (No. 3) is extracted to exemplify the position 
here. Suppose that a ship of 1,000 tons register, having a 
maximum statutory liability of £8,000, and an insured value of 
iE4000, incurs damages amounting to dE4,000, the assured will 
recover under this clause £l,r)O0, being the proportion of £3,000 
(three-fourths of £4,000) which £4000, the insured value, bears 
to £8,000, the value assured as the basis for contribution. 

In view of the condition which limits the damages admissible 
under this clause to an amount equal to eight pounds per ton on 
the ship's registered tonnage, it is evident that the underwriters 
incur no liability in respect of any damages exceeding that 
amount, so that the cost of any legal proceedings which may be 
necessary to effect a limitation of liability as provided by the 
statute, is not, according to a strict rendering of this clause, 
recoverable from the underwriters, but attaches to the assured, 
for whose benefit it was incurred. An additional reason for the 
exclusion of law charges relative to such proceedings is, that 
they cannot be classified with costs incurred in contesting the 
liability of the ship, for -which alone the underwriters specially 
hold themselves accountable (/). 



VL— RULES OF PROTECTING ASSOCIATIONS. 

In the preceding section it has been shown that the liability 
which the shipowner may incur in consequence of collision is 
not fully covered by the common form of policy with the Run- 
ning Down Clause attached. The shipowner may also incur 
damages by improper navigation, occurring irrespective of col- 
lision, in respect of which he is entirely unprotected by the 
ordinary form of policy. The principal liabilities of this nature, 
uncovered by a policy of insurance upon the ship effected upon 

(/) For paiticulars of other forms of the Running Down Clause in use, see 
Appendix II. 
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the usual terms, are as follows : — ^Damages for loss of life or 
personal injury ; loss of or damage to goods or effects on 
board of the ship insured (g) ; loss or damage occasioned by the 
improper navigation of the ship insured to another ship, or her 
cargo, \\ithout collision ; damage caused to piers, jetties, landing- 
litages, or similar structures; one-fourth of the damages and 
costs deducted in accordance with the terms of the BunniDg 
Down Clause; other deductions made from the amount of 
damages admissible or payable by the conditions of the same 
clause ; damages incurred by the shipowner in excess of the 
maximum liability of underwriters in cases where the statutory 
limitation is not applicable, &a 

Associations have been formed upon the mytual principle to 
protect the shipowner in respect of these and other uncovered 
risks. A ship, insured by an association of this character, is 
covered to the extent of the entered tonnage. If entered for 
her full registered tonnage she is fully protected ; if entered for 
a part of her tonnage she is protected to the extent of that part 
only. The number of tons entered constitutes the basis alike 
for the recovery of and for the contribution to claims. The 
objects of Protecting Associations are in general to protect and 
indemnify the members against such losses, claims and demands 
as the following, viz. — Damages which the member may incur 
for loss of life or personal injury, whether to any person on board 
of the ship entered for protection, or caused by the improper 
navigation of the entered ship to any person on board of any other 
ship or boat ; loss or damage caused by the improper navigation 
of the entered ship to any other ship or boat, or to any goods or 
effects, whether on board of such other ship or boat or of the 
entered ship ; loss or damage caused by the entered ship to any 
pier, jetty, landing-stage, telegraph cable, or other fixed or mov- 
able thing ; charges incuired in removing or destroying the wreck 
of any entered ship; sums payable by the shipowner in respect of 

(g) i.e., in so far as the shipowner liability, where it exists, is, so far as it 

incurs responsibility for loss or damage is occasiom d by collision, covered by the 

to the cargo or effects on boai*d of the terms of Running Down Clause No. 5, 

carrying ship, see s. iv,note(5^. It see sect, v., and Appendix IL 
has alrea«iy been pointed out that this 
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life salvage ; law charges incurred in contesting tbe liability of 
the ship for any of the foregoing damages or losses; &c. 

In computing the claim of any member upon the association, 
it is presumed that the ship has been fully insured under the 
usual form of Lloyd's Policy, with the Running Down Clause 
attached ; and deduction is made for the amount which would 
be recoverable under such a contract whether, in point of fact, 
it has been eflfected or not. It is further provided that, if the 
amount recoverable by virtue of any policy which has been 
eflfected upon the entered ship shall exceed the amount which 
would have been recoverable by virtue of the aforesaid usual 
form of policy, the member shall not be entitled to receive 
indemnity from the association for the excess (ft). 

(h) For further particulars, reference is made to the rules of such associations. 
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APPENDIX I. 

Collision Liabilities. 

It is proposed, by way of supplement to what has already been written 
on this subject, to consider more minutely than was feasible in the fore- 
going chapter the effect of the decision of the House of Lords in the case of 
the StoomrcMrt Mantsdiappy Nederland v. The Peninsular arid Oriental Steam 
Navigation Co. (L. R. 7 H. of L. 795), upon the liabilities of shipowners and 
underwriters respectively. It will be remembered that the principle 
affirmed by that decisinn was, that, in case of a collision between two ships, 
if both are held to blame, only one of the owners is liable in damages to the 
other, and that liability is for a moiety of the difference between the loss 
sustained by each party, beyond the point where the one loss balances the 
other. This has been termed the principle of a single liability, as opposed 
to the principle of cross liabilities^ which it was sought to have estabhsfaed. 
The reason why the courts arrived at this decision was, that they were 
satisfied that it had been the ancient and established practice of the Court 
of Admiralty, in case of a collision by mutual fault, to regard the resiilting 
damages as a common loss which, as it had resulted from the misconduct of 
both parties, must be divided equally between them The object in vieirin 
the adjustment of the damages between the respective shipowners was there- 
fore, not to effect a 8ettlement/)f cross liabilities, but simply to transfer 
from the party who had suffered the greater damage to the party who had 
suffered the less damage, such an amoimt as should equalise t^e burden 
between them. 

It should further be remembered, that the principle laid down by the 
highest Court of Appeal is one that is applicable to all cases of collision; 
where, according to the Admiralty rule, there is to be an equal division of 
the damages, irrespective of the question whether or not the statutory limita- 
tion of liability has been invoked by either or both of the parties, for that 
is a circumstance which does not affect the principle enunciated, but only 
the mode of its operation in certain cases. 
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The following examples will serve to show how the principle of a single 
liability will work out in different cases : — 

Examples. 

(The figures represent half damages in each instance.) 

No. 1. Damage to two ships. 

A. £2,000 I B £4,000 

SettleTtvent .-—Liability of A. to B., £2,000. 

No. 2. Damage to two ships (liability limited). 

A £2,000 B £4,000 

(Stat. lim. of A. £1,000) 

Settlement : — Half damages of B., £4,000 

Less „ „ „ A., 2,003 



Liability of A. to B. on £2,000= £1,000 

No. 3. Dam/ige to two ships and one cargo, 

A. ship £1,000 B. ship £3,000 

A. cargo 5,000 

Settlement : — Liability of shipowner A. to shipowner B., £2,000 

„ „ B. to cargo-owner A., 5,000 

No. 4. Damxige to two ships and on^ cargo (liability limited). 



A. ship £1,000 

A. cargo 5,000 



B. ship £3.000 

(Stat. lim. of B., £3,000.) 



SetiUment : — Liability of shipowner A. to shipowner B., £2,000 

„ „ B. to cargo-owner A,, 3,000 

No. 5. Damage to txoo ships and two cargoes. 



A. ship £5,000 

A. cargo 12,000 



B. ship £10,000 

B. cargo 5,000 



Settlement : — Liability of shipowner A. to shipowner B., £5,000 

„ „ A. to cai^-owner B., 5,000 



£10,000 
Liability of shipowner B. to cargo-owner A., £12,000 

No. 6. Damage to txoo ships and two cargoes (liabilities limited). 
Half damages same as in No. 5. Stat. lim. of A. £8,000 and of B. £10,00a 
Settlement : — Liability of shipowner A. to shipowner B. on £5,000 =£4,000 

„ >j A. to cargo-owner B. on 5,000= 4,000 

£10,000 £8,000 
Liability of shipowner B. to cargo-owner A. on £12,000= £10,000. 
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Xi*m Ut ih*- \\ii)fuiij of »fa!prmi>er% vc proceed to 
iu ifi'lirf'-t n-Uti^^n to tb«; UaLilitT of nndervrxiers. 

Tli« K*''''^'^! ncz/pe and iiitenti':^ of the R">-^^ Dowm Cla^ is to 
iri'lernnify tbe aMnred to the extent specified br its tci]B*y in leqxet of kis 
Imbilitr for low or damage earned br the eoEisoB of the dip insured vitk 
any other ship. The liability of the underwriter duald then^sie le oatt- 
tirig<mt upon thai of the shipowner ; and it is staled to he soi, in the 
exprctM words of the clause. Upon this grcKmd, the opinion has been ex- 
]/r**t^u\ in Chapter X., sect 5, 2nd part, that, in the erent of a coiUson 
cMuntsd by mutual fault, it is the balance, which is foond daefromoocdiip- 
owri<fr Ut the othffr, that can alone be hroog^t in to constitnte a claim nnder 
tbe Hunning Down Clause. 

There is, howevefi a difference of opinion on this point amoi^ aTciage 
ailjtist<'ni, by whom such claims are stated, some conddering that, in the 
acljuHiment of claims under the Running Down danse, where both ships 
have iM'cn found in fault and the damages diyided, the balanee should be 
alone n^garded, while others hold that it is necessary to go behind the balance, 
and itiqtiire M'liat would have been the liability of each shipowner to the 
other, fmpiK>ning there had been no set-off. In short, it is contended by the 
liitU^r that, alljeit the settlement between the respective shipowners is made 
on the principle of a single liability, the settlement as between assured and 
undiirwriter Hhouldbc made on the principle of cross liabilities, the amount 
fitimdlng to the debit of each shipowner being stated as a claim under the 
Hunning Down Clause, and the amount standing to the credit of each ship- 
owner being applied in reduction of the loss sustained. In support of this 
contention, it in said that the decision of the House of Lords (see last sec- 
tion) which CHtabliRhed the principle of a single liability to regulate the 
s(*tth«tn(*nt as between the respective shipowners, had no relevancy to the 
adjilstnuMit of the claim on the policies ; and further, that if the liability of 
ttndorwritors for collision damages were regulated upon the same principle 
Ai the liability of shipowners, the result would be to decrease, and in some 
cAHt«M, extinguish losses which have hitherto been regarded as recoverable, 
]»ftrtly under the Running Down Clause, and partly under the policies issued 
l)y Protocting Associations, and to increase to a corresponding extent, the 
amount of claims for total or partial Iors. 

On the other side, it is contended that, by the terms of the Running 
Down (vhuise, which stipulate that underwriters shall pay three-fourths 
of any sum which the assured shall, in consequence of collision, " become 
liable to jmy, and shall pay," the liability of the underwriter is made con- 
fornuiblo to that of the shipowner. It is also said, that since it appears, by 
tho ruling of the Courts, that collision liabilities are somewhat less, and 
liabilltiei for loss and average somewhat more than was supposed, the 
proper course is to accept the situation, and make any slight modification 
which may be required to equalize the premium and the risk in insurances 
of this character. It is added that it would be inconvenient, and in some 
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cases impracticable, to have one rule for the adjustment of the claim as between 
shipowner and shipowner, and anotheras between shipowner and underwriter. 

The following example will serve to show : first, the mode in which the 
principle of a single liability will work out when applied in succession to 
the settlement of the damages as between the respective shipowners, and 
the adjustment of the loss upon the policies of insurance ; secondly, the 
practical difficulties which might be involved in a re-adjustment of the 
settlement between the assured and the underwriters upon the principle of 
cross liabilities. 

A,, a ship of 1000 tons, having an actual value of £8,000, runs down B., 
a ship of the actual value of £24,000, and both are totally lost. Both ships 
are found in fault, and the damages are divided. The owners of A. limit 
their liability in damages to the statutory amount, viz., £8,000. The legal 
settlement, as between the two shipowners, would be as follows : 

B.'s Half Damages £12,000 

Less A.'s Half Damages 4,000 

Balance, payable by A. to B £8,000 

The settlement of the claim on the respective policies stated upon the 
same principle has first to be shown. It is assumed, to avoid a multi- 
plicity of figures, that the insured value is identical with the actual value of 
each ship. 

A.'s Underwriters pay a Total Loss, or £8,000 

„ „ „ under the B. D. C. f of £8,000 or 6,000 £14,000 

B.'s Underwriters pay a Total Loss, or £24,000 

Deduct amoimt received from A 8,000 £16,000 

Secondly, the statement of the claim has to be shown upon the principle 
of cross liabilities. Upon that footing, each shipowner would debit his 
underwriters with three-fourths of the amount he would have been liable 
to pay, and credit them with the amount he would have been entitled to 
receive, if the half damages on each side had constituted a separate liability. 
A. would thus recover three-fourths of £8,000, the maximum amount of 
his liability to B., and also the maximum amount admissible to form the 
basis of a claim under the Running Down Clause, and would credit his 
underwriters with the sum of £4,000, presumably received from B. B. 
would debit his underwriters with three-fourths of £4,000, the amount of 
his liability to A., and credit them with the sum of £8,000, presumably 
received from A. The re-adjustment would work out as follows : — 
Settlement with the Underwriters (revised) : — 

A.'s Underwriters pay a Total Loss, or £8,000 

Deduct Amount received from B. (in account) ... 4,000 £4, GOD 
Pay under the E. D. C. J of £8,000 6,000 

£10,000 



5()G APPENDIX. 

B.'s Underwriten pay a Total Loas, or £24,000 

Deduct Amount received from A. (in account) 8,000 £l6fiOd 
Pay nnder R. D. e. I of £4,000 3,000 

jE 19jOOO 

The result of the re-adjustment, as shown above, is that the owneis <^ 
A. incur a deficit of £4,000, while the owners of R obtain a sorplus of 
£3,0(X), the effect, in each case, of introducing into the revised settlement, 
on one side to the credit and on the other side to the debit of the aeconnt, 
of the sum of £4,000^ being A.'s half damages, which, in the actual settle- 
ment, were lost in the set-off. 

For the above reasons, it would appear that the principle of a sin^e 
liability should be applied in the adjustment of the daim under the poli- 
cies, OS well as in the settlement of the damages between the respective 
shipowners, so as to produce correct results. 
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ADDITIONAL FORMS OF THE RUNNING DOWN 

CLAUSE IN USE. 

(3.) And itis further agreedfthat if the shall come into collision 

with any other ship or vessel, and the assured shall in consequence thereof become 
liahle to pay, and shall pay to the persons interested in such other ship or vessel, 
or in the freight thereof, or in ihe goods or effects on hoard thereof, any sum or 
sums not exceeding the value of the said vessel hereby assured. We, the assfivrers, 
wiU severally pay the assured such proportion of three-fourths of the sum so 
paid 0,8 our respective subscriptions hereto hear to the value of the said ship. 

And in cases where the liability of the ship has been contested, with the consent, 
in writing, of two-thirds of the subscribers to this Policy in amount, we will also 
pay a like proportion of three-fourth parts of the costs thereby incurred or 
paid. 

Provided also, that this clause shall in 7W case extend to any sum which the 
insured may become liable to pay, or shall pay, in respect of loss of life or per- 
sorwl injury to individuals for any cause whatsoever. 

The terms of the above are identical with those of Clause No. 1, as stated 
and explained in Chap. X., sect. 5, the only difference being a slight verbal 
one to admit of the insertion of the ship's name. 

(4.) And it is further agreed that if the shall come into coh 

lision with any other ship or vessel, and the assured shall in consequence thereof 
become liahle to pay, and shall pay to the persons interested in such other ship 
or vessel, or in the freight thereof, or in the goods or effects on board thereof, any 
sum or sums not exceeding the value of the said vessel hereby a^ured, We, the 
assurers, will severally pay the assured such proportion of three-fourths of the 
sum so paid as our respective subscriptions hereto bear to the value of the said 
ship. 

And in cases where the liabUity of the ship has been contested, with mir con- 
sent, in uniting, we will also pay a like proportion of three-fourth parts of the 
costs thereby incurred or paid. 

Provided also, that this clause shall in no com extend to any sum which the 
insured may become liable to pay, or shall pay, in respect of loss of life or per- 
sonal injury to individuals for cmy cause whensoever. 

The only difference between this form and the preceding one is that costs 
are made recoverable upon the consent of all the underwriters on the policy 
(in place of the consent of underwriters for two-thirds of the sum insured) 
to the contesting of the liability of the ship. . 

(5.) And it is further agreed that if the ship hereby insured shall come into col- 
lision with any other ship or vessel, and the assured shall in consequence tliereof 

X 2 
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'.4«' M i< •^•tft ur*' 7 1— r.i> dtu Oiflipa^f wuL fs§ At mttmnd Mdk fn- 
y r* A.^ if 'str^i^^.Hr^ if ^u JWK m fmidj ma tke mb» ktreiy tMumni heart (o 
'ty ?•!. AK / Vi^ M i<<r-^ auBTBdL ^W m caiB sAov d»€ liahUiiif af (he 
^ ip uu 'i^ejt ".nuic^i r*.*^ imr nmttMi iM crun^ we wiU mUofmf a tikepn- 
yr*.^ 3f 'Ane-f ir^ fttrU i/ tfttf gmC# tiUniy ncvm^ or jwiii. But Am 
•r **"'-'-/i<?7ir u i« «j ^ur :j V ^nnjCTHtid «ff iifiBrfiay fo ny 9wms ike aunnd 

Tj:^ ^mu '^^ thi« ':Lia?e are iii&>re extc!iiBT« tban diose of eitlier of the 
i T^ .ir.j, w ui«^T :^<cl:i*ie *iAziiages vUdi, in cooaeqiience of ooiliflioii, the 
ai«ir»ti SLIT **c«:o:::ie liibLe to ftjy^ without leferenee to the peisoiisto 



cli -!.-«« wznld th^iefoxe compreiMiMi soma payable^ not onlj' to the owners 
cf the ocIi<s «Lip, (» of tbe cargo or ^eds on bond of her, but also to the 
owner? of the caLrz^j or eficcts on boud of the shipinsoredy where the List men- 
tioneii HjililiiT i? nc^t excepted bj the temis of the contract of affi«ightment 

f €.^ A nd m f^Ttker agree that if die A^ kenlnf astftred akall come into col- 
lii'.f/n with antj otker lA ^'p or weaaeL, and ike aasmred JkaU in eontequence tkereofbe 
f und luff'U to fau and piy any turns {nai ooceeding ike value of ike skip hereby 
fijtJiHr^'I) in rt^trt rf injvry to SHch otker skip or vessel itsdf, or to the goods 
nnd ejff:rU on, hoard tktrtrfj or for loa of freight then being earned by suck other 
$}ap or vcueL yet vriU sererally pnif the assured such proportion of three-fowrth 
p irts of said sums as our res}t€ctite subscriptions hereto bear to the value of the 
fitip herfffU asfured. 

This form, which is known as the old Glasgow clause, has been superseded 
for general use in marine insorances effected in Glasgow by Clause No. 2 
(see Chap. X., sect 5), but is still occasionally inserted in policies made in 
that city and elsewhere. It corresponds with the three preceding clauses in 
this respect, viz., that the amount of damages admissible is only limited by 
the yalue of the ship insured, and also that the same value is adopted as 
the basis for contribution. There are, however, several differences to be 
noted between it and them. In the first place, the damages recoverable 
are, by the terms of this clause, stated to consist in any sums payable in 
respect of injury to the other vessel herself, or to her cargo, &c., instead of any 
^ums payable to the persons interested in the other vessel, her cargo, &c., as 
by clauses 3 and 4. This definition, construed literally, would probably be 
held to exclude any sum which the owner of the ship insured might have 
to pay to the owner of the other ship, in respect of a loss consequent upon the 
collision, but not directly involved in the injury to the other ship, such as 
demurrage. Again, damages for loss of life or personal injury are not 
expressly excepted, as by the other clauses ; as, however, the definition of 
the damages would of itseK suffice to exclude any such casualties, the 
omission appears immaterial. Another peculiarity of this clause is the 
ftbaonce of any stipulation relative to the payment of costs, which, as already 
Btat< d, are not recoverable from underwriters apart from special agreement. 
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The same clause is sometimes used with the addition of the provisions 
relative to the payment of costs and the exclusion of damages for loss of life 
or personal injury respectively. 

(7.) Ai^d it is fwrther agreed^ that if the ship hereby insured shall come into 
collision with any other ship or vessel, and the insured shall in conseqtLence 
thereof become liable to pay, and shall pay, to the persons interested in such 
other ship or vessel or in the freight thereof, or in the goods or effects on board 
thereof, any sum or sutm of money not exceeding the value of the ship hereby 
assured, we will severally pay the assured such proportion of three-fourths of the 
sum so paid as our respective subscriptions hereto bear to the vahte of the ship 
hereby assured, or if the value hereby declared amounts to a larger sum, then to 
such declared value, and in ccLses where the liability of the ship has been con^ 
tested with our consent in writing, we will also pay a like proportion of three- 
fourth parts of the costs thereby incurred, or paid, provided also, that this clause 
shall in no case extend to any sum which the insured may become liable to pay, 
or shaUpay, in respect of loss of life or personal injury to individuals for any 
cause whatsoever. 

The above revised form was one among a number of special clauses recom- 
mended for insertion in policies by a General Meeting of Underwriters held 
at Lloyd's on the 17th July, 1883. 

By the terms of this clause the amount of damages admissible is limited 
to " the value of the ship hereby assured," and the basis of contribution is 
declared to be " the value of the ship hereby assured, or if the value hereby 
declared amounts to a larger sum, then to such declared value." It 
is difficult to' understand what is meant by the expression, " the value of 
the ship hereby assured," which twice occurs in this clause. Had those 
words stood alone they would have been applicable to the insured value ; 
but the subsequent reference to the declared value, which clearly means 
the policy value, forbids that interpretation. The presumption therefore 
is that the framers of the clause intended by the words employed to denote 
the actual value of the ship, but the intention is not clearly stated, and the 
doubt on this point involves the whole clause in ambiguity. 

The difficulty which is thus suggested may seem to throw doubt upon the 
interpretation placed upon the words, " the value of the'said vessel hereby 
assured," as occurring in the forms previously considered ; for it may be 
contended that, if those words do not denote the policy value in one 
case, they may not do so in another. In the previous clauses there was, 
however, nothing in the context inconsistent with a natural interpretation 
of the words employed. It must be remembered that the Eunning Dow u 
Clause, though it is a distinct part of the contract, is not, as it is sometimes 
termed, a distinct contract from the rest of the insurance ; for the risk to 
which it relates is incorporated in the same policy and covered by the same 
stamp as the other risks insured against. To ascertain the names of the 
underwriters, the rate of premium, and even the name of the ship, by which 
the agreement is made, it is in general necessary to refer to the other parts 
of the policy. The clause in question must, therefore, at least so far as is 
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determining what is the actual value of the ship in any particular place, 
which, it is to be feared, would be productive of uncertainty and in conse- 
quence of dispute as to the amount recoverable ; for, it would always be 
open to either party to contend that the actual value was either more or less 
than the insured value. In addition to the difficulty involved in ascer- 
taining the true value of the ship under given conditions of time and place, 
there would be a further difficulty in deciding the period at which that 
value should be assessed, as to which the clause is silent. For instance, in 
the case of a claim under a time policy, it would be open to question as to 
whether the actual value should be computed at the outset of the risk, the 
commencement of the voyage on which the collision happened, or the 
time immediately anterior to the collision. 



TABULAR STATEMENT 

Of the Comparative Results op the Adjustment of Claims for 
Collision Damages under the various forms of the Running 
Down Clause specified. Registered Tonnage of each ship 
1,000 TONS. Maximum Liabilitz of bach ship, ^8,000 (for 
damage to property under British law). Amount insured on 

BACH SHIP, SAME AS THE POLICT VaLUB. 
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Glauses 
Nos.l,3,4,5,&6. 


Clause No. 


2. 


Clause No. 8. 


£ 


£ 


£ 


£ i 


9, d. 


£ 8. 


d. 


£ 


8. d. 


1 


4,000 


6,000 


100 


75 





37 10 





50 





2 


4,000 


6,000 


1,000 


750 





375 





500 





3 


4,000 


6,000 


4,000 


3,000 





1,500 





2,000 





4 


4,000 


6,000 


8,000 


3,000 





3,000 





3,000 





5 


4,000 


4,000 


100 


76 





37 10 





75 





6 


4,000 


4,000 


1,000 


750 





375 





750 





7 


4,000 


4,000 


4,000 


3,000 





1,500 





3,000 





8 


4,000 


4,000 


8,000 


3,000 





3,000 





3,000 





9 


6,000 


4,000 


100 


75 





56 5 





75 





10 


6,000 


4,000 


1,000 


750 





562 10 





750 





11 


6,000 


4,000 


4,000 


3,000 





2,250 





3,000 





12 


6,000 


4.000 


8,000 


4,500 





4,500 





3,000 





13 


8,000 


8,000 


100 


75 





75 





75 





14 


8,000 


8,000 


1,000 


750 





750 





750 





15 


8,000 


8,000 


4,000 


3,000 





3,000 





3,000 





16 


8,000 


8,000 


8,000 


6,000 





6,000 





6,000 





17 


10,000 


12,000 


100 


75 





75 





62 10 1 


18 


10,000 


12,000 


1,000 


750 





750 





625 





19 


10,000 


12,000 


4,000 


3,000 





3,000 





2,500 





20 


10,000 


12,000 


8,000 


6,000 





6,000 





5,000 





21 


12,000 


10,000 


100 


75 





75 





75 





22 


12,000 


10,000 


1,000 


750 





750 





750 





23 


12,000 


10,000 


4,000 


3,000 





3,000 





3,000 





24 


12,000 


10,000 


8,000 


6,000 





6,000 





6,000 






i:t AVTEKUTJL 
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LLOYD'S POLICY. 

Be it known that 



S. G. 



as well in own name, as for and in the name and y^ "^^ 

TiamAfl nf nil iiTirl ftvftrv nt.hfir nersnTi or ■nflrsfms to •whom yr X 
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names of all and every other person or i>ersons to whom 
the same doth, may, or shall appertain, in part or in all, 
doth make assurance and cause and them 

and every of them, to he insured, lost or not lost, at and 
firom 



upon any kind of goods and merchandises, and also upon the body, tackle, apparel, 
ordnance, munition, artillery, boat, and other furniture, of and in the good ship or vessel 
called the 

whereof is Master, under God for this present voyage, 

or whosoever else shall go for Master in the said ship, or by whatsoever other name or 

names the same ship, or the Master thereof, is or shall be named or called, beginning the 

adventure upon the said goods and merchandises from the loading thereof aboard the said 

ship 

upon the said ship, &c., 

and shall so continue and endure, during her abode there, upon the said ship, &c. ; and 
further, until the said ship, with all her ordnance, tackle, apparel, &c., and goods and 
mercluuidises whatsoever, shall be arrived at 

upon the said ship, Ac., until she hath moored at anchor twenty-four hours in good safety, 
and upon the groods and merchandises until the same be there discharged and safely 
landed ; and it shall be lawful for the said ship, &c., in this voyage to proceed and sail to 
and touch and stay at any ports or places whatsoever 

without prejudice to this Insurance. The said ship, Ac, goods and merchandises, &c., for 
so much as concerns the assured, by agreement between the assured and assurers in this 
Policy, are and shall be valued at 

Touching the adventures and perils which we the assurers are contented to bear and do take 
upon us in this vovage, they are, of the seas, men-of-war, fire, enemies, pirates, rovers, 
thieves, jettisons, letters of mart and countermart, surprisals, takings at sea, arrests, 
restraints, and detainments of all Kings, Princes, and People, of what nation, condition, or 
quftUty soever, barretry of the Master and Mariners, and of all other perils, losses and 
misfortunes that have or shall come to the hurt, detriment, or damage of the said goods 
and merchandises and ship, &c., or any part thereof; and in case of any loss or 
misfortune, it shall be lawful to the assured, their factors, servants, and assigns, to sue, 
labour, and travel for, in and about the defence, safeguard, and recovery of tl^ said goods 
and merchandises and ship, &c., or any part thereof, without prejudice to tlds Insurance ; 
to the charges whereof we, the Assurers, will contribute eacb one according to the rate 
and quantity of his sum herein assured. And it is agreed by us, the Insurers, that this 
Writmg or Policy of Assurance shall be of as much force and effect as the surest Writing 
or Policy of Assurance heretofore made in Lombard Street, or in the Royal Exchange, or 
elsewhere in London. And so we the Assurers are contented, and do hereby promise and 
bind ourselves, each one for his own part, our heirs, executors, and goods, to the Assured, 
their executors, administrators, and assigns, for the true performance of the premises, 
confessing ourselves paid the consideration due unto us for this Assurance by the Assured 
at and after the rate of 

IN WITNESS whereof, we the Assurers have subscribed our names and sums 
assured in 

N.B. — Com, fish, salt, fruit, flour, and seed are warranted free from Average, unless 
generaJ, or the ship be stranded; sugar, tobacco, hemp, flax, hides, and skins are 
warranted free from Average under Five Pounds per cent. ; and all other goods, also the 
ship and freight, are warranted free from Average under Three Pounds per cent., unless 
general, or the ship be stranded. 
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LLOYiyd CLAUSES. 

A (ii^nv.r.il Meiiting of the Underwriting Cnmmmtrty of the Uniie^i 
Kin.<il(im :iHM«*nibl(Ml at Lloyd'd on the 17th Jolj, 1383, to receive rhe 
R4'port of a Hpenial (*ommitt«:e, conaisting of lepreaentatiTes of the vazioiis 
interpJiU involved in Underwriting and Marine Insnzance. This CommitSee 
hwi bi'en a]ip«>int4'd to consider the details and phzaseologj of certain 
('laiirteii UHiially inserted in Policies of Marine Insnzaneey with a view to 
the general ailoption of an e^ttablished wording of these Clanfies in the absence 
of any special agreement between the aasored and aasiirer. Tke Behest of 
this Committee having been considered by the General Meeting, it was 
n-solred : — That the- following Clauses be adopted. 

F. P. A, 

* Warranted free from particolar average mdess the vessel or cxaft be 
f fitranded, sunk, or burnt, each craft or lighter being deemed a 

separate insurance. 

Underwriters, notwithstanding this warranty, to paj for any damage 
or loss caused by collision with any other ship or craft, and any 
special charges for warehouse rent, re-shipping, or forwarding ; for 
which they would otherwise be liable. Also to pay the insured 
value of any package or packages which may be totally lost in 
transhipment. 

Grounding in the Suez Canal not be deemed a strand, but Under- 
writers to pay any damage or loss which maj be proved to have 
directly resulted therefrom. 

O.A, 

t General average and salvage charges payable as per official foreign 
adjustment if so made up, or per York- Antwerp Rules if in accord- 
ance with the contract of affreightment. 

F, 0, and 8. 

* Warranted free of capture, seizure, and detention, and the conse- 
f quences thereof or of any attempt thereat, piracy excepted, and also 

from all consequences of hostilities or warlike operations, whether 
before or after declaration of war. 

DEVIATION. 

* In the event of the vessel making any deviation or change of voyage, 
f it is mutually ogreed that such deviation or change shall be hdd 

covered at a premium to be arranged, provided due notice be given 
by the assured on receipt of advice of such deviation or change of 
voyage. 

CONTINUATION CLAUSE {SMp or Ships Policies). 

In the event of any shipment coming upon this Policy, the value of 
which is in excess of the sum then remaining available, it is 
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mutually agreed that tlie Underwriters shall grant a Policy for such 
excess up to but not beyond the amount of this Policy, and the 
assured shall pay the premium thereon at the same rate. 

CONTINUATION CLAUSE (Time Policies), 

* Should the vessel hereby insured be at sea on the expiration of this 
t Policy, it is agreed to hold her covered until arrival at port of 

destination at a premium to be arranged, provided due notice be 
given on or before the expiration of this Policy. 

NO THIRDS AS APPLYING TO IRON SHIPS AND STEAMERS. 

No thirds to be deducted, except as regards hemp rigging and ropes 
sails, and wooden deck. 

LLOYD'S WARRANTIES. 

Warranted not to sail from the Baltic, White or Black Seas, or 
British North America, between the Ist day of October and the 
Ist day of April ; nor from the West Indies or GuK of Mexico, 
between the 1st day of August and the 12th day of January ; nor to 
sail to the Baltic before the 20th day of March^ nor after the 10th 
day of September, and not to go to the Azores. 

M. a 

* Warranted free from particular average below the load waterline, 
unless occasioned by fire or contact with some substance other than 
water. 

It was further Resolved : — That whenever the above letters or ab- 
breviations only are employed on covering slips for insurance, they shall 
be held to represent the separate Clauses placed opposite to them, and 
the Committee of Lloyd's are requested to inform their Members and 
Subscribers that whenever any application is made to them to decide 
whether an Underwriter should subscribe his name on a Policy or not, 
they shall require the Clauses to be inserted on said Policy to be in 
accordance with the wording hereby adopted by the General Meeting 
of the 17th July, and that such Clauses shall be known and accepted 
as '^ Lloyd's Clauses," to be distinguished as such by a stamp or mark 
and sold to all applicants by the Printers of the Corporation. 

* Beoomxnended for adoption by the Liverpool Underwriters' Association. 

t Adopted by the Glasf^w Association of Underwriters and Insurance Brokers. 



APPENDIX IV. 

ENACTMENTS RELATIVE TO THE STAMPING 

OF POLICIES. 



THE CUSTOMS AND INLAND REVENUE ACT, 1867. 

30 & 31 Vict., Cap. 23. 

As to Stamp Duty on Sea Insurances. 

3. On the passing of this Act the stamp duties now payable for policies 
of sea insurance shall cease and determine, and the several Acts and parts 
of Acts specified in the schedule marked (D.) to this Act annexed are hereby 
repealed, save so far as respects any policy made prior to the passing of this 
Act, and as respects any forfeiture or penalty incurred in respect of any 
offence against any enactment so repealed. 

4. In this Act the expression " sea insurance " means any insurance 
(including re-insurance) made upon any ship or vessel, or upon the 
machinery, tackle, or furniture of any ship or vessel, or upon any goods, 
merchandise, or property, of any description whatever, on board of any ship 
or vessel, or upon the freight of or any other interest which may be lawfully 
insured in or relating to any ship or vessel ; and the word ** policy " means 
any instrument whereby a contract or agreement for any sea insurance is 
made or entered into. 

6. The Commissioners of Inland Revenue shall provide blank policies, 
printed on paper, in the form set forth in schedule (E) to this Act, and 
stamped to denote the duty payable under this Act ; and any person may 
buy such blank policies, stamped with the duty which he may require, at 
the price of such duty : Provided always, that before any such stamped 
blank policies shall be issued, and before any vellum, parchment, or paper 
which may be brought to be stamped shall be delivered out stamped by any 
officer of Inland Revenue, he shall mark or write thereon the day, month, 
and year of such issue or delivery, and if he wilfully neglect so to do he 
shall forfeit the sum of one hundred pounds. 

6. The said Commissioners shall keep an office within the City of 
London for the]distribution of blank policies, stamped as aforesaid, to persons 
carrying on the business of insurance within the said city, and purchasing 
the same, subject to the usual allowance made on purchase of stamps. 
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7. No contract or agreement for sea insurance (other than such insurance 
as is referred to in the fifty-fifth section of " The Merchant Shipping Act 
Amendment Act, 1862 ") shall be valid unless the same is expressed in a 
policy ; and every policy shall specify the particular risk or adventure, the 
names of the subscribers or underwriters, and the sum or sums insured ; and 
in case any of the above-mentioned particulars shall be omitted in any 
policy, such policy shall be null and void to all intents and pm'poses. 

8. No policy shall be made for any time exceeding twelve months, and 
every policy which shall be made for any time exceeding twelve months 
shall be null and void to all intents and purposes. 

9. No policy shall be pleaded or given in evidence in any court, or 
admitted in any court to be good or available in law or in equity, unless 
duly stamped ; and it shall not be lawful for the said Commissioners or auy 
officer of Inland Revenue to stamp any policy at any time after it is signed 
or underwritten by any person, on any pretence whatever, except in the two 
cases following ; tiiat is to say, 

1st. Any policy of mutual insurance having a stamp or stamps im- 
pressed thereon may, if required, be stamped with an additional 
stamp or stamps, provided that at the time such additional 
stamp or stamps shall be required the policy shall not have been 
signed or underwritten to an amount exceeding the sum or sums 
which the stamp or stamps previously impressed thereon wiU 
warrant : 

2nd. Any policy made abroad, and chargeable with duty by virtue of 
the fifteenth section of the Act of the twenty-eighth and twenty- 
ninth years of Her Majesty's reign, chapter ninety-six, may be 
stamped within the time specified in that Act. 

10. Nothing in this Act shall extend or be construed to extend to 
prohibit the making of any alteration which may lawfully be made in the 
terms and conditions of any policy after the same shall have been under- 
written ; provided that such alteration be made before notice of the 
determination of the risk originally insured, and that it shall not prolong 
the time covered by the insurance thereby made beyond the period of six 
months in the case of a policy made for a less period than six months, or 
beyond the period allowed by this Act in the case of a policy made for a 
greater period than six months, and that the articles insured shall remain 
the property of the same person or persons, and that no additional or further 
sum shall be insured by reason or means of such alteration. 

11. Where any sea insurance is made for a voyage and also for time, or 
to extend to or cover any time beyond twenty- four hours after the ship 
shall have arrived at her destination and been there moored at anchor, the 
policy shall be chargeable with duty as a policy for a voyage, and also with 
duty as a policy for time. 

12. When any carrier by sea or other person shall, in consideration of 
any sum of money paid or to be paid for additional freight or otherwise, 
agree to take upon himself any risk attending goods, merchandise, or 
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propcTt J oC CDT dcKripCkn wbatercr wliile on boazd an j ship or Tessd, or 
cnj^age to indemmfy Uie owner of an j audi goods, mAwliAfMiiw^ or property 
from anj mk, km, or damage, such agreemenft or engagement shi^ be 
deemed to be a eontiaet for a aea insurance. 

13w If anj penoQ iball became an aanrer npon any sea insnranoe, or 
shall sobaoibe or vnderwriley ot otherwise toffBt or make, or enter into any 
cr>ntrsct, agreement, or m e mo r an dum, for or of any sea insoiance, or shall 
rtccrire or contact for any preminm or considemtion for any eea insniance, 
or shaU reoeiTe or chaige, or take credit in acconnt for any such premium or 
eonoderation as aforesaid, or any sum of money as or for any such premium or 
considerstion as albreaaid, or shall wilfoUy or knowingly take upon himselt 
any risk, or render himself liable to pay, or shall pay or allow, or agree to pay 
or allow, in account, or otherwise, any sum of money upon any loss, peril or 
contingency lelatiTe to any sea insursnce, unless such insurance shall be 
written on vellum, parchment, or paper duly stamped, or if any person shall 
be concerned in any fraudulent contrivance or device, or shall be guilty of 
any wilful act, negl«^, or omission, with intent to evade the duties payable on 
policies under this Act, or whereby the duties may be evaded, every person so 
offending shall for every such offence forfeit the sum of one hundred pounds. 
14. Every person who shall make or effect, or knowingly procure to be 
made or effected, any sea insurance, or shall give or pay, or render himself 
liable to pay, any sum of money, premium, or consideration whatever in the 
nature of a premium for or upon any sea insurance, or shall enter into any 
contract or agreement whatever for any sea insurance, unless the same 
insurance, contract and agreement for insurance, respectively, shall be 
written on vellum, parchment, or paper, being first duly stamped, shall for 
every such offence forfeit and pay the sum of one hundred pounds ; and 
every broker, agent, or other person negotiating or transacting any sea 
insurance contrary to the true intent and meaning of this Act, or writing 
any agreement for any sea insurance upon vellum, parchment, or paper not 
duly stamped, shall for every such offence forfeit the sum of one hundred 
pounds. 

15. If any person shall make or issue, or cause to be made or issued, 
any document purporting to be a copy of a policy, and there shall not be 
in existence, at the time of such making or issue, a policy duly stamped 
whereof the said document shall be a copy, he shall for such offence foriieit 
the sum of one hundred pounds in addition to any other penalty which he 
may have incurred under this Act. 

16. It shall not be lawful for any broker, agent, or other person 
negotiating or transacting or making any sea insurance, to chaige his 
employer any sum of money for brokerage or agency, or for his pains or 
labour in negotiating, transacting, or making such insurance, or writing the 
same, or for any moneys expended or paid byway of premium or considera- 
tion in the nature of a premium for such insurance, unless the same shall 
be written on vellum, parchment, or paper duly stamped ; and all and 
every sum and sums whatever paid by such employer on any such account 
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to any broker, agent, or other person negotiating or transacting or making 
any insurance contrary to this Act shall be deemed to be paid without con- 
sideration, and shall remain the property of such employer, his executors, 
administrators, or assigns. 

17. Where a policy shall be inadvertently filled up in an incorrect or 
improper manner, or be obliterated or otherwise spoiled and rendered unfit 
lor use, or shall be filled up for some insurance which shall not be proceeded 
in, and the same shall not be signed by any underwriter, but in no other 
case, it shall be lawful for ^the said Commissioners to allow as spoiled, and 
to cancel, the stamps on such policy, provided that application shall be 
made for the allowance within six months after such policy shall be spoiled 
or become useless ; and the enactments now in force with reference to the 
allowance of spoiled stamps shall, so far as the same are applicable, extend 
to the allowance hereinbefore mentioned. 

18. The said Commissioners may authorise any officer or officers of 
Inland Revenue to receive and examine the claims made for such allowance 
as aforesaid, and to take affidavits and affinnations relating thereto, and to 
administer the proper oaths and affirmations for that purpose, and to do all 
or any act or acts respecting such claims which the Commissioners them- 
selves are authorised to do. 



Schedule (B). 
Containing the Stamp Duties granted by this Act, 



s, d. 



For every policy of sea insurance for or upon any voyage — 
In respect of every full sum of one hundred pounds and in 
respect ofany fractional part of one hundred pounds thereby 

insured 3 

For every policy of sea insurance for time — 

In respect of every full sum of one hundred pounds and in 
respect of any fractional part of one hundred pounds 
thereby insured — 
Where the insurance shall be made for any time not 

exceeding six months 3 

^here the insurance shall be made for any time ex- 
ceeding six months and not exceeding twelve months 6 

But if the separate and distinct interests of two or more persons shall be 
insured by one policy for a voyage or for time, then the duty of threepence 
or the duty of threepence or sixpence, as the case may require, shall be 
charged thereon in respect of every full sum of one hundred pounds and 
every fractional part of one hundred pounds thereby insured upon any 
separate or distinct interest. 
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CUSTOMS AND INLAND REVENUE ACT. 
33 & 34 Vict., 1870, Cap. 32. 

13. On the first day of July, 1870, the stamp duties on policies of insur- 
ance under the tenth section of the Act, passed in the 28th and 29th years 
of her Majesty's reign. Cap. 96, shall cease and determine, and in lien thereof, 
on and after the 1st day of July, 1870, there shall he charged and paid upon, 
and for every policy of insurance, for any payment agreed to be made upon 
the death of any person, only from accident or violence, or otherwise than 
from a natural cause, or as compensation for personal injury, or by way of 
indemnity against loss or damage of or to any property, a stamp duty of 
one penny. 



THE STAMP ACT, 1870. 
33 & 34 Vict., Cap. 97. 

16. (1.) Upon the production of an instrument chargeable with any duty 
as evidence in any court of civil judicature in any part of the United 
Kingdom, the officer whose duty it is to read the instrument shall caU the 
attention of the judge to any omission or insufficiency of the stamp thereou, 
and if the instrument is one which may legally be stamped after the execu- 
tion thereof, it may, on payment to the officer of the amount of the unpaid 
duty, and the penalty payable by law on stamping the same as aforesaid, 
and of a further sum of one pound, be received in evidence, saving all just 
exceptions on other grounds. 

(2.) The officer receiving the said duty and penalty shall give a receipt 
for the same, and make an entry in a book kept for that purpose, of the 
payment and of the amount thereof, and shall communicate to the Commis- 
sioners the name or title of the cause or proceeding in which, and of the 
party from whom, he received the said duty and penalty, and the date and 
description of the instioiment, and shall pay over to the Receiver General 
of Inland Revenue, or to such other persons as the Conmussioners may 
appoint, the money received by him for the said duty and penalty. 

(3.) Upon production to the Commissioners of any instrument in respect 
of which any duty or penalty has been paid as aforesaid, together with the 
receipt of the said officer, the payment of such duty and penalty shall be 
denoted on such instrument accordingly. 
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33 & 34 Vict., Cap. 97, Sec. 117. 
As to Policies of Insurance, 

117. (1.) The term 'Mnsurance " includes assurasce, and the term 
"policy" includes every writing whereby any contract of insurance is 
niade or agreed to be made, or is evidenced ; and, except as hereinafter men- 
tioned, this Act does not apply to policies of sea insurance. 

(2.) A policy of sea insurance made or executed out of, but being in any 
manner enforceable within the United Kingdom, is to be charged with duty 
under the Act of the thirtieth year of Her Majesty's reign, chapter twenty- 
three, and may be stamped at any time within two months after it has been 
first received in the United Kingdom on payment of the duty only. 



THE SEA INSUEANCES (STAMPING OF POLICIES) AMEND- 
MENT ACT, 1876. 

39 Vict. Ch. 6. 

Whereas it is expedient to amend the law relating to the stamping of 
policies of sea insurance, as contained in an Act of the thirtieth and thirty- 
first years of Her Majesty's reign, Chapter twenty -three, and "The Stamp 
Act, 1870." 

1. From and after the passing of this Act, a policy of sea insurance, by 
which the separate and distinct interests of two or more persons are insured, 
being stamped in respect of the aggregate of such interests, but not duly 
stamped in respect of each of such interests, may be stamped with an addi- 
tional stamp or stamps at any time within one month after the last risk 
has been declared. . 

2. From and after the passing of tlus Act, section 16 of " The Stamp Act, 
1870," shall apply to a policy of sea insurance. Such policy shall, for the 
purposes of the said section, be an instrument which may legally be stamped 
after the execution thereof and the penalty payable by law on stamping 
the same as aforesaid, shall be the sum of one hundred pounds. 



CUSTOMS AND INLAND REVENUE ACT, 1881. 

44 Vict., Ch. 12. 

44. On and after the 1st day of June, 1881, the Stamp Act, 1870, shall 
be amended as follows : — 

(a) Sect. 16, in relation to the production of instruments in evidence, 
shall apply to such production in all proceedings before an arbi- 

Y 
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trator or referee, and for tbe purposes of sucli application, the 
arbitrator or referee shall be '* the officer " as well as " the jnd^e "^ 
in the naid section mentioned. 
(6) Sub-.%ction (2) of sect 117, in relation to the time within wiiich a 
policy of sea insurance, made or executed oat of the United 
Kingdom, may be stamped, shall be read as if the words '' foor- 
teen days" were substituted therein for the words ''two 
months." 



CUSTOMS AND INLAND REVENUE ACT, 1884. 

47 & 48 Vict., ch. 62, sec, 8. 

{Amendment of2l^^db 31 Vict., Ch. 23.) 

8. On and after the Ist day of August, 1884, the Act of the 30th and 31st 
years of the reign of her present Majesty, Chapter 23, shall be amended as 
follows : — 

(1.) In section four, the term '^sea insurance'' shall include any insur- 
ance of goods, wares, or merchandise, or property of any descrip- 
tion whatever, for any transit which includes not only a sea 
risk, but also any land risk from the commencement of such 
transit to the place of shipment, or from the place of dischaige 
of the ship to the ultimate destination, covered by the insurance, 
or in warehouse while waiting or being forwarded for shipment, 
or after discharge, and while waiting to be forwarded, or being 
forwarded to the ultimate destination, covered by the insurance 
or any other land risk incidental to the transit insured. 

(2.) Section eleven shall be read as if the words " thirty days** were 
substituted therein for the words " twenty-four hours." 

(3.) The provision as to separate and distinct interests in Schedule B. 
is hereby repealed. 
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THE YORK-ANTWERP RULES. 

These rules were adopted by the Association for the Reform and Codifi- 
cation of the Law of Nations at their Fifth Annaal Conference held at 
Antwerp in 1877, upon the report of a Committee which had been 
appointed by the Association to consider the subject of an International 
system of General Average. 

The Committee adopted as the basis for their discussion the body of rules 
framed for a similar purpose at York in 1864, and known by the name of 
** The York Rules.'' The result of their deliberations was that the resolu- 
tions which had been passed by the York Congress were, after they had 
received some additions and modifications, again brought forward and 
eventually adopted under the name of " The York and Antwerp Rules," to 
serve as the basis for a uniform system of General Average for all maritime 
countries. 

At the conclusion of the Conference, it was resolved that action should 
be taken to bring the decisions which had been arrived at under the notice 
and consideration of those who were in a position to give them practical 
effect. Meetings were held in London and elsewhere, and resolutions were 
passed to the effect that it was desirable that the new rules should be put 
into operation. Awaiting legislation, in support of the scheme, it was con- 
sidered that the most effectual mode of procedure would be by a general 
agreement on the part of shipowners, merchants, and underwriters, to 
insert in bills of lading, charter-parties and policies of insurance, clauses to 
j:,'ive effect to the rules. This course has been followed, with the result that 
the York- Antwerp Rules, though furnishing only an instalment of that 
uniformity which is so desirable in relation to General Average, have met 
>vith a large measure of acceptance throughout the mercantile world. 

The York and Antwerp Rules are as Follows : — 

Rule I. Jettison of Deck Cargo, — No jettison of deck cargo shall be 
made good as General Average. 

Every structure not built in with the frame of the vessel shall bs con- 
sidered to be a part of the deck of the vessel. 

Y 2 
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RuLS II. Damage 6y Jettiion, — ^Damage done to goods or meicliandise 
hy water which unavoidably goes down a ship's hatches opened, or other 
opening made, for the purpose of making a jettison shall be made good as 
General Average, in case Uie loss by jettison is so made good. 

Damage done by breakage and chafing, or otherwise from derangement 
of stowage, consequent upon a jettison, shall be made good as General 
Average, in case the loss by jettison is so made good. 

Rule III. Extinguishing Fire on Shipboard, — Damage done to a ship 
and caigo, or either of them, by water or otherwise, in extinguishing a fire 
on board the ship, shall be General Average ; except that no compensation 
be made for damage done by water to packages which have been on fire. 

Rule IV. Cutting auxiy JFredL— Loss or damage caused by cutting 
away the wreck or remains of spars, or of other things which have previously 
been carried away by sea-peril, shall net be made good as General Average. 

Rule V. Voluntary Stranding, — When a ship is intentionally run on 
shore because she is sinking or driving on shore or rocks, no damage caused 
to the ship, the cargo and the freight, or any or either of them, by such 
intentional running on shore shall be made good as General Average. 

Rule VI. Carrying Press of Sail. — Damage occasioned to a ship or cargo 
by carrying a press of sail shall not be made good as General Average. 

Rule VII. Port of Refuge Expenses, — ^When a ship shall have entered a 
port of refuge under such circumstances that the expenses of entering the 
])ort are admissible as General Average, and when she shall have sailed 
thence with her original cargo or a part of it, the corresponding expenses of 
leaving such port shall likewise be admitted as General Average ; and, 
whenever the cost of discharging cargo at such port is admissible as General 
Average, the cost of reloading and stowing such cargo on board the said ship, 
together with all storage charges on such cargo, shall likewise be so 
admitted. 

Rule VII T. tVages and Maintenance of Crew in Port of Refuge. — When 
a ship shall have entered a port of refuge under the circumstances defined in 
Rule VII., the wages and cost of maintenance of the master and mariners, 
from the time of entering such port until the ship shall have been made 
ready to proceed upon her voyage, shall be made good as General Average. 

Rule IX. Damage to Cargo in Discharging, — Damage done to cargo by 
discharging it at a port of refuge shall not be admissible as General Average, 
in case such cargo shall have been discharged at the place and in the manner 
customary at that port with ships not in distress. 

Rule X. Contributory Values. — The contribution to a General Average 
shall be made upon the actual values of the property at the termination of 
the adventure, to which shall be added the amount made good as General 
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Average for property sacrificed ; deduction being made from the ship- 
owner's freight and passage-money at risk of such port-charges and crew's 
wages as would not have been incurred, had the ship and cargo been totally 
lost at the date of the General Average act or sacrifice ; deduction being 
also made from the value of the property of all charges incurred in respect 
thereof subsequently to the arising of the claim to General Average. 

Bulb XI. L<m of Freight. — In every case in which a sacrifice of cargo 
is made good as General Average, the loss of freight, if any, which is caused 
by such loss of cargo shall likewise be so made good. 

Rule XII. Amotmt to be made good for Cargo. — The value to be allowed 
for goods sacrificed shall be that value which the owner would have 
received, if such goods had not been sacrificed. 
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LLOYiyS AVERAGE AGREEMENT. 

AN AGKEEMEKT made this daj of , 188 , between 

Master of the ship or vessel called the , and the several 

]iei>4iiis who^e Names or Firms are set and sahecribed hereto, being re- 
K|>eclive]y consignees of cargo on board the said ship, of the other part 
Whkr£as the said ship latelj arrived in the Port of on a 

Voya«:e from , and it is allied that during such vojage she 

met with bad weather, and sustained damage and loss, and that sac^ofices 
were made and expenditure incurred, which may form a charge on the 
Cargo, or some part thereof, or be the subject of a general average contribu- 
tion, but the same cannot be immediately ascertained, and i n the m eantime 
it is desirable that the cargo should be delivered ; NOW THEREFORE 
THESE PRESENTS WITNESS, and the said master on his own behalf, 
and on behalf of his owners in consideration of the agreement of the parties 
hereto of the second part hereinafter contained, hereby agrees with the 
i'e>Hpective parties hereto of the second part, that he will deliver to them 
respectively their respective consignments, on payment of the freight 
|Kiyable on deliverv, if an^, and the said parties hereto of the second part, 
in consideration of the said agreement of the said master, for themselves 
severally and respectively, and not the one for the others of them, hereby 
agree with the said master that they wiU pay to the said master, or the 
owners of the said ship, the proper and respective proportion of any g/snersl 
average or particular or oiher charges which may De chargeable upon their 
respective consignments, or to which the shippers or owners of such con- 
signments may be liable in respect thereof to contribute to such damage, 
loFS, sacrifice, or expenditure, and the said parties hereto of the second pt^ 
further promise and agree forthwith to furnish to the Captain or Owner 
of the said ship a correct account and particular of the value of the goods 
delivered to them respectively, in order that any such general average and 
other charges may be ascertained and adjusted in the usual manner. 

(a) AND WHEREAS at the request of the owner of the said ship, the 
parties hereto of the second part have respectively deposited or agreed 
to deposit in the Bank of , in the joint names of , 

nommated on behalf of shipowners and , nominated on behalf 

of such Depositors, the sum of £ per cent on the amount of the 

estimated value of their respective interests; NOW IT IS HEREBY 
further agreed that the sums so deposited by the said parties respectively 
shall be held as security for and upon trust for the payment to the parties 
entitled thereto, of the general average and particular charges payable by 
the said parties hereto of the second part respectively, as aforesaid, ana 
subject thereto upon trust for the said depositors respectively. 

IN WITNESS. 

('() This addition to be mode to the agreement in those cases which justify the shipowner 
in avklng for a deposit. 
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THE LIVERPOOL AVERAGE AGREEMENT* 

AN AGEEEMENT made the day of ,188 , 

BETWEEN , being the [here insert Owners or Agents as the case 

may he\ of the ship or vessel " '* of the Port of 

of the first part, and THE SEVERAL PERSONS whose names 
are subscribed hereto, being respectively Consignees of Cargo by the 
said vessel, of the second part, and the hereinafter-named Average 
Adjuster , of the third part. 

Whereas, the said vessel lately arrived in the Port of on a 

voyage from , and it is alleged that on such voyage sacrifices were 

made and expenditure incurred, which may form a charge on the cargo or 
some part thereof, or be the subject of General Average contribution ; but 
the same cannot be immediately ascertained, and in the meantime it is 
desirable that the cargo should be delivered. 

XL NOW THEREFORE, these Presents Witness, that the said 
Parties hereto of the first fart, on their own behalf and on behalf 
of the Owners and Master of the said Vessel, in consideration of the 
Agreement on the part of the said parties hereto of the second part herein- 
after contained, hereby agree with the parties hereto of the second part 
respectively, that they will deliver to them their respective consignments 
on payment of the freight thereon respectively, and on the deposit in the 
Bank of to an account in the names of [here insert name of 

Bepresentative of Shipovmer"], and of [here insert name of Average Adjuster]. 
Average Adjuster of such sum (if any) by each Consignee respectively, on 
account of General Average or other charges as shall be fixed by the said 
Adjuster . And further that all questions of General Average or other 
charges arising out of the said voyage, shall be referred to the said Adjuster, 
who shall ascertain and adjust the amount and proportion thereof, and 
whose decision they the said 'parties hereto, of the first part, hereby agree 
to abide by and perform. And further that the said parties hereto of the 
first part, and the Owners and Master of the said vessel, will produce to and 
leave with the said Adjuster the log book and protest of the said vessel, 
and all certificates of survey, accounts, vouchers, and documents relating to 
the matters in question, and will attend before the said Adjuster when 
required, and submit to be examined on all points on which he may require 
information. And further that they will pay to the said parties hereto, 
of the second part respectively, the proportion of any General Average or 
other charges which may be foimd by the said Adjuster to be due to them 
respectively from the ship and freight, or either of these interests. 

• Approved by The Incorporated Chamber of Commerce of Liverpool, The Liverpool 
Shipowners' Asaociation, and The Liverpool Underwriters* Association. 
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IIL AND THE hAlD PaXIXES HZKEIO Kir THE SbOOXD PaKT m OOB- 

od^ntion <A tbe aid Agreeiaei i t of tbe aid pntks hezeto, of die fint put. 
i*»T th-mttrlTet Mrverallr and re^KctirdTy and not anj one for the oChcn 
* i tLfrta. benrf tT a;rree vith the i>aid paxties hereto d the fint pazt, that all 
<ji*-*:.u« of General Arenge ot other chaiges, aiisbig cmt of the aud 
x*»y Ajt^ thaM be lefeired to the aaid \ken insert mame </ Average Adpuier\ 
«bo rhaU aacerUin and adjust the amount and propoitions thereof and 
wh'M: de« i«ion they tbe aaid parties hereto, of the second part, hereby 
a;.'ree to abi^le and perform. Axd ftbthsr that thej will pay to the said 
parties hereto of tbe first part, or to the Owners of the said ship, the proper 
and re»}iectire proportion of anj General Ayerage or other chaiges which 
may W found by the aaid Adjuster to be chaigeable upon their respective 
Con>ignmenti^ or to which the Shippers, or Owners of such Consignments, 
may be liable to contribute in respect thereof Axd fubtheb that they 
will reffjiectiTely forthwith furnish to the said parties hereto of the first 
part, a correct account and particulars of the value of the goods deHyered 
to them respectlTely, and such other information as may be reasonably 
required by the said Adjuster in order that the General Average and other 
charges may be ascertained and adjusted in accordance with the rights of 
the parties. 

IV. PROVIDED ALWAYS that notwithstanding anything herein- 
Ijefore contained, if any one or more of the parties hereto shall consider the 
adjustment of the above-named A^'uster to be incorrect, and shall within 
fifteen days after the date thereof give notice in writing to the said 
Adjuster , spediying the item or items objected to, and the grounds upon 
which the same is or are objected to, then the said adjustment shaU be 
deemed to be opened in respect, and to the extent of the item or items so 
objected to, and the questions at issue shall be referred to an arbitrator (one 
arbitrator only to be named however many notices of objection may be 
given), to be forthwith agreed upon by the said Adjuster , and the 
objector or objectors, or (foiling an agreement) to some barrister-at-law or 
some member of the Association of Average Adjusters, to be nominated by 
the chairman for the time being of the Association of Average Adjusters, 
and the decision of such referee shall be final as regards the questions sub- 
mitted to him, and the Adjustment, if upheld by such referee, or when 
amended in conformity with his decision, shall be binding on all the 
parties hereto. And the costs and expenses occasioned by the reference 
shall be awarded by the referee in his discretion, and shall be paid in 
accordance with such award. 

V. AND IT IS HEREBY DECLARED that the sums so deposited as 
aforesaid shall be held as a security for the General Average and particular 
charges payable by the said parties hereto of the second part respectively 
by whom such deposits respectively shall be made. 

And it is hereby agreed that the said [here insert names of parties 
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in whose names account stands], may pay out of the money so deposited as 
aforesaid, such sums as they shall from time to time consider ought to be pal I 
to the Owners or Master of the said vessel on account of money actually dis- 
bursed by them or him, or to enable them or him to pay off and discharge 
claims which form part of the General Average and other expenses. And 
THAT ALL such payments if made in good faith, shall be deemed to have 
been properly made out of the money so deposited as aforesaid, and shall 
effectually discharge the said , and from so much of 

the money deposited as shall be so paid, but, nevertheless, all such pay- 
ments shall be without prejudice to the ultimate adjustment of the General 
Average. 

VI. Lastly, the said Adjuster accept this reference and undertake to 
send to each of the parties hereto, a copy of adjustment on the 

date thereof 

Signature of the above-named Adjuster : — 

Signatures of other Parties to the Reference : — 

On the part of Ship and Freight : — 
On the part of Cargo : — 
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ABANDONMENT. CSee Constructive Total Loss. 
in what it consists, 146 
notice of, 146 

form of, 146, 147 

when it is necessary, 145 

when unnecessary, 145 

decline of, 147 

acceptance of, 147 

constnictiye acceptance of, 148, 285 

obviated by the ** waiver" clause-, 284 
on ship, its effect on freight, 149 

ACCIDENT, 

what is an, 134 

ACTUAL TOTAL LOSS, 
when it occurs, 139 
distinguished from constructive total loss, 139 

ADJUSTMENT, 

of general average, 171 
of particular average — 

on ship, 189 

on freight, 198 

on goods, 207, 220, 237 
of claims under the Running Down Clause, 292, 311 

ADVANCES, 

when insurable, 96, 97 

a prepayment of freight distinguished from a loan, 97 

AGENT. {See Broker.) 

chaises of an, how payable, 264, 265 

"ALL OTHER PERILS, &c.," 

interpretation of the clause, 132 
what casualties are included in, 133 

ALTERATIONS, 

general rule for the making of, 44 
as fleeted by the Stamp Acts, 42, 44 
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ANCHORS, LOSS OF, 
by slifvpini^ 165 
by iiftmog, 192 
by inherent defect, 192 

ARREST, 

defiDiUon of the terni, 125 

distingnuhed from capture, 125 

wben not coTered by the policy, 127, 136 

ASSIGXIIEKT OF POLICIES, 
Act reUtiD^ to the, 58 

enables aasignees to sne in their own names, 58 
form of, 59 
after Iom, ia within the Act, 59 

ASSURANCE. {See Insubakce.) 
derivation of the word, 1 
meaning of the term, 9 

ASSURED, 

who may be, 56 

name of the, 55, 56 

duty of the, in case of accident, 224 

loas by the miscondact of the, 136 

'• AT AND FROM," 

meaning of the words, 61-64 
on an oatwaid voyage, 61 
on a homeward voyage, 61, 62 
an island, 63 

AVERAGE, 

derivation and meaning of the word discussed, 151| note 

definition of the term, 152 

subdivision into general and particular, 153-155 

distinction between these two kinds of, 155 

general (see General Average) 

particular (see Particular Average) 

AVERAGE ADJUSTERS, 
functions of, 173, 189 
practice of, 55 

AVERAGE AGREEMENT, 

feneral tenor of, 172, 173 
iloyd's form of, 326 
Liverpool form of, 327 

AVERAGE CLAUSES, 

on steamers and iron sailing ships, 276, 315 
on goods, 269 

AVERAGE WARRANTIES, 
the memorandum, 232 
on ship, 272, 315 
on goods, 265, 314 
absolute warranty, 268 
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BARRATRY, 

definition of the term, 128 

distinguished from negligence, 129 

of the master, 130 

of the mariners, 131 

loss consequent upon, 131, 132 

BLOCKADE, 

loss directly occasioned by, is recoyerable, 126 

loss indirectly occasioned by, is not recoyerable, 127 

BOILER, 

bursting of, is a peril insured against, 133, 192 
collapse of, seems to be the same, 116 

BOTTOMRY AND RESPONDENTIA, LOANS ON, 
insurable by the lender only, 94 
must be insured specifically, 97 
do not contribute in general average, 173 
deficit upon, not recoverable, 136 

BOTTOMRY PREMIUMS, 

follow the expenditure for which incurred, 264 
subject to deauction for improvement, 184 
propriety of this practice discussed, 184, note 

BROKER, INSURANCE, 

his relation to the assured, 36 
his relation to the underwriter, 37 
his lien upon the policy, 37 



CANCELLATION, 

of the policy, 46 

CAPTURE, 

signification of the term, 117, 120 
distinguished from arrest, 125 
gives a right to abandon, 118 
loss by British, not covered, 136 
ransom from, how treated, 118 
warranty to be free from, 119 

CARGO. (See Goods.) 

CARRIERS, 

may insure their liability, 96 
incur stamp duty by so doing, 317 

CAUSE, 

a proximate cause distinguished from a remote, 107 

a proximate cause defined and exemplified, 107 

a remote cause defined and exemplihed, 107 

the rule catisa proxima non remota spectatur explained, 107, note 

indirect results excluded by that rule, 127, 135 

in what sense the rule applies to the consequences of an act, 131, 157 

its extent, as regards general average, 157 
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CHARGES, EXTRA. {See Pabticular Chaboes.) 
under the suing and labouring clause, 223 

when claimable under a policy free from particular average, 227-229 
as allowed by special clause, 267 
of forwarding ctfgo, how treated, 200, 227-229 
of proving a claim, not particular average, 226, 285 
of reconditioning caxgo, how treated, 229, 235 
how treated, in case of nnder-insurance, 231 

CLAUSES, SPECIAL, 

average clauses on goods, 269 

average clauses for steamers and iron sailing ships, 276, 315 

average warranty on goods, 265 

average warranty on ship— the "metalling'* clause, 272 

average. Warranty to be free from all, 268 

total loss clause, 275 

non-cumulative clause, 259 

calling liberties, 88, 90 

capture, &c.. Warranty to be free from, 119 

commencement of the risk clause, 63 

continuation clauses, 314, 315 

craft and lighterage clauses, 75, 265 

deviation clauses, 90, 314 

foreign general average clause, 178 

"in and over " clause, 125 

Lloyd's clauses, 314 

Lloyd^s warranties, 49 

re-insurance clause, 278 

running down clauses, 292, 307 

thirty oays* clause, 81 

waiver clause, 284 

clauses relative to, 

dispensing with proof of interest, 13 

fresn meat, insurance of, 135 

"no thirds" clause, 276, 315 

no deductions for specified periods, 188 

outward cargo to be deemed homeward interest, 77 

"running landing numbers," 270, 271 

seaworthiness on time policy, 25 

Suez Canal, grounding in, 265, 314 

wharves, warehouses, and inland conveyance, 68 

York-Antwerp Kules, 178, 323 

COLLISION, 

a peril of the sea, 113 

partial loss caused by, allowed by Lloyd's Average Warranty, 265, 267 

COLLISION CLAUSE. (See Runhino Down Clause.) 

COLLISION LIABILITIES, 
of the shipowner, 

at common law, 285 

limited by statute, 285 

how computed, in case of sole fault, 287 

how computed, in case of mutual fault, 288 

principle of a single licMlity governs all such cases, 289, 302 

result of that rule, in case of limitation of liability, 291, 302 

examples of the rule as applied to different cases, 303 
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COLLISION LI ABI LITI ES^-^cojUinued, 

of the unden^'ritor, {See Running Down Clause. ) 
as expressed by the ranning down clause, 292 
contingent npon that of the shipowner, 295 
in case of mutual fault, 295 
discussed and exemplified, 304>306 

COMMENCEMENT OF THE RISK. (See Risk.) 

COMMISSION, 

on disbursements, when chargeable to underwriters, 264, 265 

CONCEALMENT, 
what it is, 19 

of a material fact, avoids the policy, 19 
by principal or agent, 20 
what facts are material, 20 
what need not be disclosed, 21 

obligation to communicate rests equally upon assured and underwriters, 21 
but ceases when the slip is initialled, 32 

CONSTRUCTION OF THE POLICY, 
rules for, 50 

CONSTRUCTIVE TOTAL LOSS. (See Abandonment.) 
definition of, 138 

distinguished from actual total loss, 139 
on ship, 139 

how computed, 140 

when owing to sea damage and ordinary deterioration combined, 194 
on goods, 142 

how computed, 143 
on freight, 144 

how computed, 144 

CONTRACT OF MARINE INSURANCE, 
definition of a, 9 

defined by the Stamp Acts, 9, 41, 316-318 
essentials of a, 34 

COTTON, 

adjustment of loss on pickings, 220 
adjustment of "composite cmim," 237 

COVERING NOTE. (See Sup.) 

CRAFT, RISK OF, 

from shore to ship, 75 

from ship to shore, 82 

special clauses covering, 75, 265 

on special terms, should be communicated, 22 

CREW, WAGES AND MAINTENANCE OF, 

during detention, not chargeable to underwriters, 135 

nor aUowable in general average, 167 

unless by foreign law, or York- Antwerp Rules, 135, 178, 324 
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CUMULATIVE CLAIMS, 

for jMuticaUr average on ship, 25 

special clause against, for insertion in time policies, 259 

CUSTOM. {See Usage.) 

CUSTOM OF LLOYD'S. {Su Lloyd's.) 



DECAY, 

as affecting constmctiye total loss, 194 
as affecting particular average on ship, 195 
as affecting loss on caigo, iSs 

DECK, GOODS ON, 

not covered by a policv in general terms, 94, 137 

jettison of, not general average, 124, 168 

exceptions to tfis rule, 168 

contribute in general average, though not contributed for, 175 



DECLARATIONS, 

under floating policies — ^what they are, 11 
rule for the making of, 71 

DEDUCTIONS, NEW FOR OLD, 

from the cost of repaira allowed in general average, 167 

from the cost of repaira allowed in particular average, 183 

exceptions by custom, 167, 183 

exceptions by agreement, 188 

agreement to forego, 276, 315 

made from the cost of raising funds for repaira, 184 

the propriety of this practice discussed, 184, note 

DEFECT, INHERENT, 

loss by, not covered by a policy on goods, 135 

nor by one on ship, 135, 192 

how treated, when combined with sea-damage, 193 

DETERIORATION, ORDINARY, 
not covered by the policy, 134 
instances of, 134 
how treated, when combined with sea-damage, 193 

DEVIATION, 

defined and explained, 28, 64 
effect of, 28 

when it is justifiable, 65 
instances of, 64, 88 

DISCOUNTS, 

to be deducted from bills for repaira, 189 

DRY DOCK DUES, 

allowed without deduction, 167, 183 

how treated, when incurred on joint account of shipownera and under- 
writers, 261 
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EMBARGO, 

what it is, 126 

gives the right to abandon, 126 

excepting in certain cases, 126 

ENEMIES, ALIEN, 

may not be insured, 56 

EXECUTION OF POLICY, 

mode of, with private underwriters, 45 
with companies, or insurance associations, 46 

EXPENSES. {See Chaegbs. ) 

EXPLOSION, RISK OF, 

covered by the policy, 116, 133, 192 

EXPRESS WARRANTIES. {See Wabrantibs.) 



FIRE, 

risk of, is covered by the policy, 114 

what it includes, 114-116 

on land, when covered by a marine policy, 67, 115 

damage in extinguishing, is general average, 114, 164 

exception as regards packages on fire, 164, Twte, 170 

FIRST VOYAGE, 
what is a, 185 

FLOATING POLICY, 
what it is, 10 

declarations under, how made, 11 
usage as to, 71 

FORCED DISCHARGE, 

expense of, allowed in general average, 159 
loss by, allowed in general average, 164 

FOREIGN GENERAL AVERAGE, 

liability of underwriters in respect of, 177 
special clause as to, 178 

FORWARDING CHARGES, 

by whom payable, in case the original ship is condemned, 200 
when they are recoverable under a "warranted" policy, 227-229 
as allowed under special clause, 265, 267 

FOUNDERING, LOSS BY, 

when it is recoverable, 112 

FRAUD 

vitiates the policy, 15, 19 

its effect upon the valuation, 102 

how the premium is dealt with, in case of, 40 
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FREIGHT, 

roeaniDg of the term, as used in iasarance, 84 

what may be insored as, 84 

how ralued, under an open policy, 99 

commencement of the nsk on, 85 

termination of the risk on, 85 

a^jostment of particnlar average on, 198 

deduction from, for sea damage to cargo, 203 

effect of partial loss of cargo, in case of a lump, 202 

constructive total loss on, 144 

right of the abandonee of ship to appropriate pending, 149 

FREIGHT PREPAID. (5^«j Advances.) 
distinKuished from a loan, 97 
contributes in general average, 174 
partial loss on, 199 
forwarding charges on, 201 

FUEL, 

cargo consumed as, when allowed in general average, 164 

FUNDS, COST OF RAISING, 

follows the expenditure for which incurred, 264 
subjected to deduction for improvement, 184 

GENERAL AVERAGE, 

definition of the term, 155 

distinguished from particular average, 155 

antiquity of, 156 

leading principles of, 156 

consequences of a ^neral average act, how far admissible, 157 

two theories regarding the object of, 158, note 

object of, according to English law, the attainment of safety, 158 

expenses allowed in, 159-163 

putting into a port of refuge, 159 

salvage and similar charges, 161 
sacrifices allowed in, 163-167 

jettison of cargo, &c., 163 

sacrifice of ship*s materials, 164 

mode of computing the amount to be allowed, 165 

in the case of caigo, 166 

in the case of ship's materials, 166 
expenses and sacrifices not allowed, 167-171 
voluntaiy stranding, loss or damage by, difference of opinion as to, 

170, note 
adjustment of, 1 71-175 

proper time and place for, 171 

average a^eements, 172 

contributing interests, 173 

contributing values, how assessed, 173-175 
application to insui-ance, 176-178 

obligation of the underwriter corresponds with that of the assured, 
176 

rule for the application of general average to the policy, 176 

liability of the underwriter in respect of foreign adjustments, 177 

where there is only one interest at risk, 242 

discussion as to the direct liability of the underwriter for sacrifices^ 
239-242 
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GENERAL AYERAGE-coiUiniied, 

foreign general average clause, 178-181 
explanation of its terms, 178, 179 

in what way it extends the liability of underwriters, 179 
reference to York- An twerp Rules, 180, 323 

GOOD FAITH, 

indispensable to a valid contract| 15, 19 

**GOOD SAFETY," 

meaning of the phrase, 78 

GOODS, 

meaning of the term as used in insurance, 94 
what may be insured as, 94 
how valued, under an open policy, 100 
particular average on, 204-221 

when they arrive unidentifiable, 204 

procedure in case of damage, 215 

separation of damaged from sound, 215 

circumstances which justify their sale at an intermediate port, 225 
total loss on, 

actual total loss, 138 

constructive total loss, 142 

loss of species gives a claim for, 219 
particular charges on, how treated, 227-229, 235-237 
average warranty on, 265 
average clauses on, 269 

GRAVING DOCK DUES. {See Dry Dock Dues.) 



HOSTILITIES, CONSEQUENCES OF, 
extent of, within the warranty, 122 

ILLEGAL TRADING, 

not covered by the policy, 29, 69 

IMPLIED WARRANTIES. {See Warranties.) 

INDEMNITY, 

the policv is a contract of, 11 
two standards of, 99 

amount recoverable under open policies on ship and freight may exceed 
an, 100, note 

INSURANCE. {See Marine Iksttrakoe.) 

INSURABLE INTEREST, 

in what it consists, 12, 95 
by whom possessed, 95 
different kinds of, 96-98 

INSURER. (See Underwriter.) 

INTEREST POLICY, 

what it is, 10 

z 2 
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IRON SHIPS, 

avenge cUtifles for, 276 

deductions for improTement made by custom from cost of repairs to, 
167, 188 



JETTISON, 

risk of, is covered by the policy, 123 

loss by, for the common safety, allowed in general average, 123, 163 

as also, loss consequent upon, 128, 168 

of goods on deck, not allowed in general average, 124, 168 

exceptions to this rule, 124, 168 

of goods, on account of vice propre, not allowed, 124, 169 

of articles carried in insecure places, not allowed, 124, 168 



LAND, RISK ON, 

when covered by a marine policy, 66 
of fire, 115 

LANDING NUMBERS, 

of goods, how computed for particular average, 271 

LETTERS OF MARQUE, 
what they were, 117 

LIABILITIES. {See Shipowner's Liabilities.) 
In respect of marine risks, are insurable, 96, 98 

LIBERTIES, 

of callinff at ports, 87 
special clauses giving, 88, 90 
how limited, 88 

LIEN, 

upon property, gives a right to insure, 95, 97 

of broker, on policy, 37 

of shipowner, for general average, &c., 172 

LIGHTER, 

stranding of a, has no effect on the memorandum, 248 
aecus, by special clause, 265 

LIGHTERAGE, RISK OF," 
from shore to ship, 75 
from ship to shore, 82 

where each lighter is to be deemed a separate interest, 265 
on special terms, should be communicated, 22 

LIGHTERMEN'S LIABILITY, 
may be insured, 98 

LIMITATION OF LIABILITY, 

of the shipowner, as regards improper navigation, 285 
of the underwriter, in case of repairs to ship, 190 
of the underwriter, with respect to causes of loss, 134 
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LIVERPOOL AVERAGE AGREEMENT, 
text of, 827 

LLOYD'S, 

origin and rise of, 9, 10 
agents for, 215 

LLOYD'S, CUSTOM OF, 

what the expression denotes, 53 
a particular usage, 54 
its rehition to law, 7, 53' 
in regard to — 

adjustment of particular average on goods, 214, 220 

adjustment of repairs to ship, 53, 111, 166, 183 

application of general average to the policy, 177 

expenses of proving a claim, 220 

settlement of claims, 37-39 
disapproved, by Ihe courts, in some cases, 7, 54, 112, 191, 193, 233 

LLOYD'S AVERAGE AGREEMENT, 
form of, 326 

LLOYD'S CLAUSES, 
text of, 314 

LLOYD'S POLICY, 
origin of, 1, 6 
form of, 313 

LOADING, PORT OF, 

clause relative to the, 75 

LOSS, 

covered by the policy, 106- 134 
not covered by the policy, 134-137 
allowed in general average, 159-167 
not allowed in general average, 167-171 
usual terms of settlement, at Lloyd's, 37-39 

LOSS OF VOYAGE, 

does not entail a loss on ship, 142 
may entail a loss on goods, 142, 143 

LOST OR NOT LOST, 

meaning of the phrase, 59 



MARINE INSURANCE, 

origin of the system of, 2, 3 
early legislation as to, 4 
definition of the term, 9 
fundamental principle of, 11 
essentials of the contract of, 34 
mode of effectiug a, 14 
parties to a, 9, 55 
subjects of, 93 
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MESCHAXDISE. (S« Gooi)&} 

MERCHANT SHIPFIXG ACTS^ 
Rferenccs to the, 285, 286 

METALLIXG CLAUSE, 

explanation of Iht, 272 
of the, 274 



METAL SHEATHIK6, 

paiticolar aTenge on, how treated, 183 

M ISREPBESENTATION. {See Kkfrbskntatiox.) 
what is, 16 

if positiye and material, ayoidB the policy, 18 
test of materiality, 19 
effect o^ when conjectural, 18 

MISSING SHIP, 

presomption of loss, 108 

MUTUAL MARINE INSURANCE ASSOCIATIONS, 
stamp regulations affecting, 35, 42 
for protecting the shipowner against risks nncovered by the policy, 299 

NAME OP ASSURED, 

clause relating to, 55 
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NECESSITY, STRINGENT, 
what is, 225 

empowers the master to sell ship or cargo, 225 
as also to act for all concerned, 226 

NEGLIGENCE, 

loss proximately caused by, not recoverable, 136 

NET VALUES, 

objections to acyustment of particular average on, 211 

NEW FOR OLD. (See Deductions.) 

NOTICE OF ABANDONMENT. (See Abandonment.) 

OLD MATERIALS. (See Materials. ) 

OPEN POLICY, 

what it is, 10 
valuation of an, 99 

ORIGINAL DEFECT, 
loss by, 192 

OVER-INSURANCE, 

return of premium in case of, 40 

incidental to open policies on ship and freight, 100 

OVERLOOKERS, CHARGES OF, 

when payable by underwriters, 265 

PARTICULAR AVERAGE, 

definition of the term, 182 
distinguished from general average, 155 
distinguished from salvage loss, 204 
distinguished from particular charges, 222, 235 
percentages of, how composed, 234 
on the snip — 

how composed, 260 

measure of deterioration, 182 

deductions new for old, 183 

exception for the first voyage, 185 

adjustment of, 189 

limitation of liability for, 190 

in relation to wear and tear, 191 

in relation to original defect, 192 

articles unduly exposed to risk, 193 

sea damage and ordinary deterioration combined, 193 

cumulative claims for, 256 

when the ship is not restored to her former condition, 260 

when repairs on account of shipowners and underwriters respectively 
are executed jointly, 261 

charges for overtime, 264 

charges for overlookers, special agents, &c., 265 

cost of raising funds for repairs, 184, 264 

commissions on advances, &c., 264 
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PABTICULAR AYEELAGE-^sontinued. 
on freight — 

mode of adjustment, 198 

effect of sabetitated freight, 198 

effect of prepayment, 199 

in caee of a lamp freight, 202 

where deduction is made on sea-damaged goods, 203 
on goods — 

distinffoished from salvage loss, 204 

total Ems of part, 205 

role of adjustment, 207 

comparison of gross values, 208 

objections to the system examined, 209 

objections to adjustment on net values, 211 

suggestions for obviating practical difficulties, 213 

exception to adjustment on gross values, 214 

procedure in case of damage, 215 

separation of damaged from soimd goods, 215 

equality required in terms of comparison, 218 

on cotton, 220, 287, note 

on different articles insured jointly, 221 

on different species insured jointly, 237 

as affected by average clauses, 269 

reckoning of the series, 271 

as affected by the memorandum, 232 

PARTICULAB CHARGES. {See Chabges.) 
definition of the term, 222 
distinguished from particular avera^ge, 222, 235 
recoverable under the suing and labouring clause, 227 
claimable under a " warranted " policy, ^eu incurred to avert a total loss, 

227-229 
as allowed by special clause, 265, 267 
how treated, in case of under-insurance, 231 
whether re-conditioning charges are of the nature of particular average, 

235-237 

PASSAGE MONEY, 

whether insurable as ''freight," 84 

PASSENGER FITTINGS, 

whether covered by an insurance on ** ship,*' 94 

PENALTY, 

for late stamping of policy, 42 

PERILS INSURED AGAINST, 
of the seas, 109 
fire, 114 
war risks, 116 
jettison, 123 
arrest, &c., 125 
barratry, 128 
all other perils, &c., 132 

PIERS, WHARVES, &c., DAMAGE TO, 

not covered by the Running Down Clause, 294 
covered by protecting associations, 300 
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PIRACY, 

defined, 118 



POLICY, 

derivation and meaning of the word, 1, 9 

origin of Lloyd's, 1, 6 

form of Lloyd's, 313 

definition of the term, 9 

defined by the Stamp Acts, 41 

different forms of, 10 

essential requisites of, 84 

alterations in, 44 

execution of, 45 

cancellation of, 46 

date of, 46 

if "inblank,"invaHd, 66 

assignment of, 58 

usage as to floating, 71 

how valued, if open, 99 

PORT OF REFUGE, 

expenses at, how treated, 159 

PREMIUM, 

effect of receipt clause in policy, 36 
due from assured to broker, 36 
due from broker to underwriter, 36 
broker's lien on policy, 37 
return of, 39 

PREPAID FREIGHT. {See Advances, Freight.) 

PREJUDICE, LOSS BY, 

not covered by the policy, 136 

PROFIT, 

conditions upon which it is insurable, 98 

PROTECTING ASSOCIATIONS, 
obiect of, 299 
rules of, epitomized, 300, 801 

PROXIMATE CAUSE. {See Cause.) 



RANSOM, 

when it is recoverable, 118 

RATIFICATION, 

of policy, by whom it may be made, 67 

not essential that it should be prior to loss, 57 



RATS, 

damage by, 136 

RECEIPT CLAUSE, 

in policy, effect of, 36 
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BE-CONDITIONING CHARGES, 

tboir relation to particular ayerage discussed, 235-237 

RE.INSURAXCE POLICY, 

nature of the contract; 279, 280 

how usually drawn, 279 

special clause inserted in, 278 

effect of the suing and labouring clause, in a, discussed, 280-283 

RE-METALLING OF SHIP, 

claim for, how stated, 183 
effect of ** metalling" clause, 272 

REMOTE CAUSE. ISee Cause.) 

REPAIRS TO SHIP, 

cost of, must be reasonable, 189 

dissection of accounts for, 189, 261 

claim on policy, when they are not effected, 190 

claim on policy, when partially effected, 260 

claim on policy, when they are followed by total loss, 190 

REPRESENTATION. (5^ Misrepresentation.) 
what it is, 17 

distingui^ed from a warranty, 17 
obligations connected with, 18, 19 

RE-SHIPPING EXPENSES, 

at a port of refuge, charged to freight, 160 
when they are a&owed in general average, 161 

RESTRAINT OF PRINCES, 

meaning of the phrase, 125, 126 

RETURN OF PREMIUM, 
when due, 39 

REVENUE ACTS. {See Stamp Acts.) 

RHODIAN LAW, 

fragment referring to general average, 156 

RIGGING, DAMAGE TO, 
when allowable, 111 

RISE, 

commencement of the— 

on goods, 74 

on ship, 77 

on freight, 85 
termination of the — 

on goods, 82 

on ship, 78 

on freight, 85 
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RUNNING DOWN CLAUSE, 

forms of the, 292, 296, 307-310 
occasion when it comes into force, 293 
nature of the damages covered by it, 294 
its application, in case of collision by mutual fault, 295 
principle of a single liability discussed and exemplified, 304-306 
basis for contribution, 296, 298, 308-311 
agreement as to costs, 296, 297, 299, 308, 309 

application of, where damages are allowed in excess of the British statu- 
tory limitation, 298 
tabular statement of sums ])ayable under different forms of, 311 

SACRIFICE, 

of cargo, or ship's materials — 

when allowed in general ayerage, 163 
when not allowed in general average, 167 
when recoverable direct under the policy, 240 

SAILS, LOSS OF, 

when chargeable to underwriters, 111 

SALE, 

of the ship, when justifiable, 225 

of the cargo, when justifiable, 225-227 

SALVAGE, 

adjustment of, 161 

is not recoverable under the suing and labouring clause, 224 

nor under a policy against total loss only, 295 

SALVAGE LOSS, 

on goods, what it is, 204 

distinguished from particular average, 204 

how settled, 204 

SEAWORTHINESS, WARRANTY OF, 
definition of, 24 
implied in voyage policies, 24 
not implied in time policies, 25 
does not extend to lighters, 25 
variations in the, 26, 27 

SEIZURE, 

meaning of the term, 120 

SERIES, 

how computed, for particular average on goods, 270, 271 

SHIP, 

what is a, 70 
name of, 70 
change of, 72 
mistake in naming, 73 
commencement of risk on, 61, 77 
termination of risk on, 78 
what is covered by the term, 93 
how valued, under an open policy, 99 
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SHIPOWXEBTS UABILITIES, 

arising frooi is:^ r- 7-!t niri^tioo, 255-292 

mt corr.TT'jn law, 2*5 

as liznitai t^ statrite, 2$5 

in cade of »>> £&:ili, 2S7 

in case of muroal faolt, 2S3 

principle of a single IL&Ulitr establisbed, 2S9 

revolt of that rale, in case of limitation of liability, 291 

ap[»licatioti of the rale to different cases, 303 

interest allowable on damages, 202 

as coTered by the Banning Down Clanse, 292 

as coTcred by protecting associations^ 299 

SLIPS AIH) COVERING NOTES, 
their nae, 15, 31 
are not valid contracts, 15, 31 

SPEaSS, LOSS OF, 
in goods, 219 

STAMP ACTS, 

epitome of the, 41-43 

references to the, 9, 31, 32, 33, 35 

text of the, 316-322 

STATUTES CITED, 

Stamp Acts (as above) 
Wager Policies Act, 12, 13 
Assignment of Policies Act, 58 
Merchant Shipping Acts, 285, 286 

STRANDING, 

effect of a, 245 

effect of, when before the commencement or after expiry of risk, 246 

effect of, where onlj a part of the interest is at risk, 247, 256 

effect of, under a time policy, discussed, 257 

conditions of a, 248 

must be accidental, 249 

must involve a settling down of the ship, 252 

a bumping at intervals is not a, 253 

of a lighter, 248, 265, 266 

in the Suez Canal, special clause as to, 268 

loss or damage by voluntary, 170 
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SUBROGATION, 

doctrine of, 149 
effect of, 149, 150 

SUEZ CANAL, 

special clause as to groimding in, 268 

SUING AND LABOURING CLAUSE, 
its object and general scope, 223 
not applicable to general average or salvage, 224 
persons authorized to render service under, 225 
covers particular charges, 227 

its application to warehousing and forwarding charges, 227-229 
basis of contribution, 230 
its application, in case of under-insurance, 231 
relates to expenses — not sacrifices, 243 
effect of, in a re-insurance policy, discussed, 280-283 

TEMPORARY REPAIRS, 

not subject to deduction, 167, 183 

TERMINATION OF THE RISK. {See Risk.) 

THEFT, 

how far covered by the policy, 119, 136 

THIRDS. (See Deductions. ) 

TIME POLICY, 

nature of the contract, 10 

no warranty of seaworthiness implied in, 25 

camulative claims for particular average on ship under, 258 

effect of stranding under a, 259 

TOTAL LOSS. {See Actual Total Loss, Constructive Total Loss.) 
definition of, 138 
when it is actual, 138 
when constructive, 138 

of part of the subject insured, is particular average, 205 
where only part of the subject insured is at risk, 253-256 
clause limiting the risk to a, 275 
of packages in transhipment, 268 

TRANSHIPMENT, 

total loss of packages in, 268 

UNDERWRITER, 

obligation of the, 9 

his relation to the assured, 36-38 

his relation to the broker, 36-38 

his subscription to the policy, 45 

limitation of his risk, 134 

limitation of his liability for the cost of repairs, 190 

"UNLESS GENERAL," 

meaning of the words, 239 
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UNSEAWORTHINESS. {Su Seaworthiness.) 
effect of, 24, 
loss by, 25 
expenses from, 168 

USAGE, MERCANTILE, (5^^ Lloyd's, Custom of.) 
extent to which it is binding, 7, 50, 51 
general distingnished from particular, 52 
the practice of average adjusters is not, 55 

VALUATION, 

how conipntod in open policies, 99 

upon ship, 99 

upon freight, 99 

upon goods, 100 

as inserted in yalued policies, 101 

effect of, 102 

generally conclusive, 102 

when it may be disputed, 102, 103 

limitation in effect, 103 

differences in, upon the same ship, result of, 105 

of ship, for constructive total loss, 141 

for contribution in general average, 173 

VICE PROPRE, 

not covered by the policy, 135 

VOLUNTARY STRANDING, 

expunges the waiTanty, 253 
1 loss or damage by, not allowed in general average, 170 

VOYAGE, 

description of the, 64 

change of, vitiates the policy, unless approved, 64, 65 

VOYAGE, FIRST, 

how reckoned, 185 



WAGER POLICY, 
what it is, 10 

illegal by statute, as regards British ships, 12, 13 
furSier prohibition of gaming, 13 
general result of legislation, 13 
clauses indicative of a, 13, 14 

WAGER POLICIES ACT, 
references to, 12, 13 

WAIVER CLAUSE, 

construction of the, 284, 285 

WAR RISKS, 

covered by the policy, 116 

WARRANTY, THE. (See The MEMORAND^^f . ) 
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WARRANTIES, EXPRESS, 

what they are, 17, 47, 120 

literal fulfilment required, 17, 47 

non-compliance, when excused, 48 

distinguished from representations, 17 

to be free of capture, &c., 119 

to be free of average, &c., 265, 268, 272 

WARRANTIES, IMPLIED, 
what they are, 23 
breach of, effect of, 23 

WATER-CASKS, 

not allowed, if lost from the deck, 137, 168, 193 

WEAR AND TEAR, 
what it is, 109 
usage of Lloyd's as to, 111 
examples of, 134 

literal and technical, distinguished, 191 
in relation to genersd average, 167 
in relation to particular average, 191, 192 
in combination with sea damage, 193-197 

WORMS, DAMAGE BY, 
when recoverable, 134 

WRECK, REMOVAL OF, 

charges for, not recoverable under the policy, 135 
covered by protecting associations, 300 

WRECK, STATE OF, 

ship's materials cut away in, 170 



YORK-ANTWERP RULES, 
text of, 323-325 
special clause as to, 178-181 



THE END. 
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